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A Course of Lectures on thk Constitutional Jueis- 
pRUDENCE OP THE United States, delivered annually 
in Columbia College, New- York, by William Al- 
exander DuER, LL.D., late President of that Insti- 
tution. 

From Mr. Madison. 

" Montpelier, Sept, 4th, 1833. 
^*Deae Sir— I have received your letter of the 28th*ultimo, en- 
closing the outlines of your work on the Constitutional Jurispru- 
dence of the tJnited States. The object of the work is certainly 
important and well chosen, and the plan marked out in the anal- 
ysis gives full scope to the instructive execution which is anticipa- 
ted. I am very sensible, sir, of the friendly respect which sug- 
gested my name for the distinguished use made of it, and am not 
less so of the too partial terms which are applied to it. I shall re- 
ceive, sir, with great thankfulness, the promised volume, with the 
outlines of which I have been favoured ; though such is the shat- 
tered state of my health, added to the eighty-three years of my 
age, that I fear I may be little able to bestow on it all the attention 
I might wish, and doubt not it will deserve. 

"With great respect and cordial salutations, 

" James Madison." 

From Chief-justice Marshall, 

" Washington, March 17, 1834. 

" Dear Sir— I had the pleasure of receiving, at the commence- 
ment of the session of the Supreme Court, your " Outlines of the 
Constitutional Jurisprudence of the United States," for which 1 
am greatly indebted to you. 

" The pressure of official duty has been such as not to leave me 
leisure enough to give it that attentive perusal to which it has the 
fairest claim. That agreeable task must be deferred until my re- 
tum to Virginia. I have, however, passed rapidly through it, and 
that rapid glance has satisfied me of the value of the frork, and 
the correctness of its principles and statements. I wish very much 
that this and similar works could be introduced into all our semi- 
naries for education. In a government like ours, it is of the last 



importance that early impressions should be just. Permit me tc 
thank yon for this flattering mark of your attention, and to make 
my acknowledgments for the kind and partial manner in which 
you speak of the Chief-justice of the United States in your pref 
ace. With very great respect and esteem, 

" I am, sir, your ob't, 

" J. Marshall." 

jFVom Edward Livingston^ late U. S. Minister to France. 

" Paris, Nov. 22d, 1833. 
•♦ My dbar Sir— I am very much obliged to you for your very 
valuable little book. It is a work of great use, and must attract 
great attention in Europe, where all our institutions are scanned, 
and their operation watched, from different motives, by friends and 
foes. You are now instructing a royal pupil. Last night, at the 
Tuileries, the Due d'Orleans asked me many questions respecting 
©ur Constitution and Laws, and seemed so desirous of obtaining 
correct information, that I told him I had just received from a learn- 
ed friend a small volume, in which all he required to know could 
be found, and having obtained permission, I sent him your work. 
" I am, dear sir, with high regard, your friend and servant, 

" Edw. Livingston.** 

FVom Mons, de Tocqueville. 
" Sir — I have received the work which you had the goodness 
to send us, and will not await the return of M. de Beaumont to ex- 
press in his name, as well as my own, our gratitude for it. The 
work you address to us, sir, appears to me to be eminently calcu- 
lated for the purpose to which you destine it. It demonstrates, 
with as much clearness as precision, the Federal Constitution ; 
and although short, is not superficial. I have no doubt but that it 
would excite a very great curiosity in France, if the knowledge 
of the English language was more general among us. For my 
part, sir, I have personal reasons for offering you my thanks. I am 
occupied at present with a work upon the American Institutionsj 
and consider your book one of my best documents. 

"I am, very respectfully, sir, your obedient servant, 

"Alexis de Tocqueville." 
Paris, NoTember 24th, 1833.»» 
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TO 



JAMES KENT, LL.D. 



My dbab Sir, 
Relying for forgiveness u]^n" an uninterrupted pos' 
session'^ of your friendship " of more than twenty years^ 
under colour,"^^ at least, " of title,^^ I venture, without 
your knowledge or consent, to inscribe to you a 
Treatise on the Constitutional Jurisprudence of the 
United States. In this act I do but make restitution 
of your own j)roperty, or, perhaps, to express myself 
more properly, tender payment for the use of it ; for 
you will soon discover that, next to the contempo- 
raneous expositions of the authors of "The Feder- 
alist," I have drawn my materials more largely and 
freely from your " Commentaries'' and the lucid and 
deep investigations of the late Chief-justice Mar- 
shall than from any other source. And although 
the responses of that great oracle of the Constitution 
have ceased, yet may we hope that the inspiration 
will not be withdrawn while your corresponding ad- 
judications and opinions shall be quoted as authority 
in the court wherein he so long and auspiciously pre- 
sided. 
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iV DEDICATION. 

That you may continue, my dear sir, to enjoy t6 
the last the same vigour and activity of mind and 
body which distinguishes you at an age approaching 
the utmost limit assigned to man's earthly pilgrimage, 
is the fervent prayer of your faithful, constant, and 
hereditary* Mend, 

W. A DUER. 
MomgUnpn, N, J., May 1, 1843. 
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PREFACE. 



In submitting the following work to the public, 
there seems a necessity, as well as a propriety, in of- 
fering a preliminary explanation of its character and 
design ; especially as he whose name it bears claims 
neither the merit of originality for his production, 
nor the title of author for himself. The present pub- 
lication consists substantially of the course of Lec- 
tures on the Constitutional Jurisprudence of the Uni- 
ted States, delivered annually to the Senior Class in 
Columbia College, while he had the honour of pre- 
siding in that venerable and noble institution. The 
" Outlines" of those Lectures were published some 
years ago, at the request of " The American Lyce- 
um,'* an association consisting principally of persons 
engaged in the practical duties of instruction, who 
conceived that the study of our national Constitu- 
tion might be introduced with advantage into the 
general system of public education. That little 
treatise, accordingly, appeared in a form adapted to 
the views of those who had suggested its prepara- 
tion ; which were, fitness as a text-book for lectu- 
rers, a class-book for academies and common schools, 
and a manual for popular use. Except, therefore, 
•* as to method and arrangement," as was observed 

Digitized by VjOOQIC 



VI PREFACE. 

in issuing it from the press, ** there could be little 
scope for originality in a work of which the essen- 
tial value must depend on the fidelity with which the 
provisions of the Constitution, the legislative enact- 
ments for giving it effect, and the judicial construc- 
tion which both have received, are stated and ex- 
plained." The same remark may be repeated in ref- 
erence to the present publication, and a similar dis- 
claimer made as to its pretensions to originality. On 
the present occasion the author has again " implicit- 
ly followed those guides, whose decisions are obli- 
gatory and conclusive, upon such points as have been 
definitively settled" by judgments of the Supreme 
Courts of the United States ; while " upon questions 
which have arisen in public discussion, but have nei- 
ther been presented for judicial determination, nor re- 
ceived an approved practical construction from the 
other branches of the government, he has had re- 
course to those elementary writers whose opinions 
are acknowledged to possess the greatest weight, ei- 
ther from their intrinsic value, or their conformity 
with the general doctrines of the authoritative ex- 
pounders of the Constitution ; and in the absence oi 
both authority and disquisition, he has ventured to 
rely on his own reasonings, and has advanced his 
own opinions so far only as he conceives them to be 
confirmed by undeniable principles, or established by 
analogous cases." 

The remaining sources drawn from on that occa* 
sion, have been resorted to again ; and he now re- 
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PREFACE. Vii 

peats the acknowledgment of his obligations, not only 
to the illustrious triumvirate whose combined labours 
were bestowed on the " Federalist," to Chief-jus- 
tice Marshall, and to Chancellor Kent, but also to 
Mr. Rawle's " View of the Constitution," and to the 
elaborate and voluminous *' Commentaries" of the 
learned, ingenious, and indefatigable Mr. Justice Sto- 
ry. The same observation may be repeated as to 
the different views taken in this work, as well as in 
its precursor, from those exhibited in the elementary 
treatises of the two former ; with regard, in the one 
case, to the supremacy, and, in the other, to the per^ 
petual obligation of the Federal Constitution. On 
both these important points the author still adheres 
to principles more favourable, as he believes, to the 
powers and stability of the National Grovemment. 
He did not, however, at that time, nor does he now, 
venture to differ from such eminent jurists, without 
being supported by the opinions of some of the most 
distinguished statesmen of the day of different par- 
ties — ^bythe author of the celebrated Proclamation of 
President Jackson against the anti-federal proceed* 
ings In South Carolina, and the speeches of Mr. 
Webster in vindication of its doctrines ; nor without 
being sanctioned by the judicial authority of the late 
chief-justice — expressly upon one of the points in 
question, and virtually upon the other, by his affirm- 
ance of principles which it involves, and by which> 
its decision must eventually be governed. 
In again referring to the venerated name of Chief- 
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justice Marshall, the author can but reiterate his 
fcNrmer wish to be ** understood, on this and all other 
occasions, as adopting his individual opinions, not 
less from deference to their official authority, than 
from the conviction wrought by the luminous and 
profoimd reasonings by which they are elucidated 
and supported. As this eminent and revered judge 
has himself declared it au8pici<Hls to the Ck)n8titution 
and to the country that the new government found 
such able advocates and interpreters as the authors 
of * The Federalist,' so it may be regarded as 
one of the most signal advantages attending its ca- 
reer, that its principles should have been developed 
and reduced to practice under a judicial adnunistKBr* 
tion so admirably qualified, in every respect, to ex- 
pound them truly, and £rmly to sustain them.'' Since 
this feeble tribute to his wisdom and virtues, this 
great judicial magistrate has been summoned to the 
bar of a higher than any earthly tribunal, there to 
receive, we may be certain, that justice, tempered 
with mercy, which was the exemplar of his own ad- 
ministration ; and to obtain, as we may hope, from 
the favour of his God, the reward due to his public 
services and private worth. There needs no monu- 
ment to perpetuatQ the menM)ry of his virtues but the 
record of his services. These, too, may serve as 
the fairest monument of the great political party of 
which he was the ornament and the boast. But if 
to designate the spot of earth con8e<»rated to his re- 
mains a taUet be required* lei it be as Binqde and 

Digitized by VjOOQIC 



PREFACE. UL 

massive as was his mind, and let it be inscribed| 
''Here lies the last of the Federalists.** 

Since the period referred to, the statesman to 
whom the work was dedicated — the last surviving 
member of that august assembly that formed the 
Constitution, and sole remaining luminary of that 
bright constellation of genius and ^ent, which, in 
vindicating that instrument from the objections of its 
first assailants, succeeded in recommending it to the 
adoption of the people ; he who, in discharging the 
highest duties of its administration, proved the sta- 
bility and excellence of the Constitution in war as 
well as in peace, and determined the experiment in 
favour of Republican institutions and the right of self- 
government ; and, in his retirement, raised a warning 
voice against heresies in the construction of the na- 
tional compact, which, for a moment, threatened to 
overthrow it — ^has also disappeared from among us, 
full of years and honours. The enumeration of such 
services recalls the name of Madison ; and great as 
were those services, honoured as was that name, the 
brightest glory that attends them both springs from 
the association of his genius, his learning, and his 
labours, with those of his once kindred spirits, Ham- 
ilton and Jay. "Fi'to enim martuomm, vi unitafor* 
tior, in memoria vivorum est posita,^* 

McrrutoumtN.J. 1«< ilfay, 1843. 
B 
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mtrodticnon. 
i Demdiion *kMi origin of political Constitutions, ^as derived, 
1. From Iradition. or the act of the Government itself. 
B. From written fundamental compacts. 
Either of which may be formed, 

1. On a simple principle of 

1. Monarchy. 

2. Aristocracy. 

3. Democracy. 

2. Or combine these' three forms in due proportions, 
by means of the principle of representation, .ap* 
plied, 

1. To the powers of Government j which are^ 

1. The Legislative. 

2. The Executive. 

3. The Judicial. 

2. To the persons represented in the Gk>vem- 
ment. 

il. Foundations of representative Governments were laid, 

1. PartiaXly^ in the British Colonies, in which were e»- 
tablishea, 

1. Royal Governments. 

2. Proprietary Governments. 

2. UmveraaUy, in the American States, upon the estab- 
lishment of independent Governments, which secured 
the enjo3rment of, 

1. The inalienable natural rights of individuals. 
2r The political and civil privUeges of the citizens, 
designed for maintaining, or sul^tituted as equiva- 
lents for, natural rights. 
III. The same fundamental principles were recognised and 
adopted upon the establishment of a Federal Gtovemment 
by the people of the several States. 

1. In rcMird to the principle of representation, as applied, 

1. To the three great departments of Government. 

2. To the individual citizens of the United States, 
and to the several Slates of the Union. , 

2. In regard to the distribution of the powers of Gtovem- 
ment, a9 the Constitution of the United States contaiiWi 
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Xii ANALYSIS. 

I A general delegation of the Legislatif e, Eiecu- 
' * tive; and Judicial powers to distinct departments ; 

2. Ddanes the powers and duties of each department 

OUTLINES of that branch of Jurisprudence which treats of 
the principles, powers, and construction of the Constitution, 
are therefore to be traced, . , . ^ ■, 

First With regard to the particular structure and or- 
ganization of the Government. 
Second. In relation to the powers vested in it, and the 
restraints imposed on the States. 
I Of the structure and organization of the Govern- 
ment, and the distribution of its powers among 
its several departments. ^ ,. tt • j 

1. Of the Legislative power, or Congress of the United 

States. * . ^ . , J 

1. Of the constituent parts of the Legislature, and 
the modes of their appointment. 

1. Of the House of Representatives. 

2. Of the Senate. ^ 

2. Their joint and several powers and pnvileges. 

3. Their method of enacting laws, with the times 
* and modes of their assembling and adjourning. 

2. Of the Executive power, as vested in the President. 

1. His qualifications ; the mode and duration of 
his appointment, and the provision for his sup- 

2. His powers and duties. 

3. X)f the Judicial power. 

1. The mode in which it is constitutied. 

2! The objects and extent of its jurisdiction. 

3. The manner in which its jurisdiction is distrib- 
uted. 

1. Of the Court for the trial of Impeachments. 

2. Of the Supreme Court. 

3. Of the Circuit Courts. 

4. Of the District Courts. 

5. Of the Territorial Courts. 

6. Of powers vested in State Courts and Ma- 
gistrates by laws of the United States. 

11. Of the nature, extent, and limitation of the powers 
vested in the National Government, and the re- 
straints imposed on the States, reduced to different 
dasses, as they relate, ^ . , , 

1. To security from fbrcign danger; which class com- 
prehends the powers,^ ^QoqqIc' 



ANALYSIS. Xin 

1. Of dedaring war, Mid€:ranting letters of mapque 

and reprisal. 
3. Of making rules concerning captnrfs by land 

and water. 

3. Of providing armies and fleets, and regulating 
and calling forth the militia. 

4. Of levying taxes and borrowing money. 

2. To intercourse with foreign nations J comprising the 
powers, 

1. To make treaties, and to send and receive am- 
bassadors and other public ministers and con- 
suls. 

2. To regulate foreign commerce, including the 
power to prohibit the importation of slaves. 

3. To define and punish piracies and felonies com- 
mitted on the high seas, and o£fenees against the 
laws of nations. 

3 To the maintenance of harmonjr and proper inter- 
course among the States, includmg the pow- 
ers, 

1. To regulate commerce among the several 
States, and with the Indian tribes. 

2. To establish postoffices and postroads. 

3. To coin mcmey, regulate its value, and to fix 
the standard of weights and measures. 

4. To provide for the punishment of counterfeiting 
the securities and public coin of the U. States. 

6. To estaMish a uniform rule of naturalization. 

6. To establish uniform laws on the subject of 
bankruptcies. 

7. To prescri be, by penal laws, the manner in which 
the public acts, records, and judicial proceedings 
of each State shall be proved, and the effect they 
shall have in other States. 

4. To certain miscellaneous objects of general utility; 
comprehending the powers, 

1. To promote the progress of science and the 
ii^fifVil aj*ts 

2. To exercise exclusive legislation over the dis- 
trict within which the seat of government should 
be permanently established^ and over all places 
purchased by c(Masent of the State Legi^atuies 
for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings. 

3. To declare the punishment of treason against 
the United States. 
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4. To admit new States into the Union. 
' 5. To dispose of, and make all needful rules and 
regulations respecting, the territory and other 
property of the United Slates. 

6. To guaranty to every State in the Union a re- 
publican form of government, and to protect 
each of them from invasion and domestic vio- 
knee. 

7. To propose amendments to the Constitution^ 
and to call conventions for amending it, upon the 
application of two thirds of the States. 

6. To the Constitutional restrictions on the powers of 
the several States ; which are, 
h, AbsdihUe restrictions, prohibiting the States- 
from, 

1. Entering into any treaty of alliance or 
confederation. 

21. Granting letters of marque and reprisals 

3. Coining money, emitting bills of credit^ 
or making anything but gold.or silver coin 
a lawful tender in payment of debts. 

4. Passing any bill of attainder, ex post facta 
law, or law impairing the obligation of con^ 
tracts. 

5. Granting any title of nobility. 

2. Qualified limitations; prohibiting the States^ 
imthotU the consent of Congress^ from, 
L Laying imposts on imports or exports, or 
duties on tonnage. 

2. Keeping troops or ships of war in time of 
peace. 

3. Entering into any agreement or compact 
with another State, or with a foreign power» 

4. Engaging in war, unless actually invaded, 
or in such imminent danger as will not ad* 
mit delay. 

6. To the provisions for giving efficacy to the powers 
vested in the Government of the United States ; 
consisting of, 

1. The power of making all laws necessary and 
proper for carrying into execution the other 
enumerated powers. 

2. The declaration that the Constitution and laws 
of the United States, and all treaties under theii 
authority, shall be the Supreme Law of the land. 

3. The powers specially vested in the Executive 
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and Judicial departments, and particalanr the 
provision extending the jurisdiction of the latter 
to all cases arising under the Constitution. 

4. The requisition upon the Senators and Repre* 
sentatives in Congress; the members of the 
State Legislatures; and all Executive and 
Judicial officers of the United States and of the 
several States, to be bound b^ oath or affirma- 
tion to support the Constitution of the United 
States. 

5. The provision that the ratifications of the Con- 
ventions of nine States should be sufficient for 
the establishment of the Constitution between 
the States ratifying the t 

Conclusion. 
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LECTURES, &c. 

LECTURE I. 

INTRODUCTORY. 

A KNOWLEDGE of the Mstory, organization, and 
principles of the government under which he lives, 
must be beneficial to every man, wheresoever he may 
dwell, and under whatsoever form of government his 
lot may have been cast, and may be regarded as pe- 
culiarly advantageous in free states, where every 
citizen must possess an influence more or less pow- 
erful in the administration of public affairs. It is 
obviously indispensable where the political rights of 
all are equal, and where the obscurest individual has 
a voice in the election of his rulers, and is himself 
ehgible to the highest statipns in the government. 

It was, therefore, with reason, considered a de- 
fect in the prevailing systems of education, that the 
study of our constitutional jurisprudence should have 
been either altogether omitted, or deferred to that 
period of life when our youth are called on to par- 
ticipate in the active duties of society, or that it 
should have been regarded only as necessary to law- 
yers and politicians. For, however essential as is 
a profound knowledge of the Constitution to states- 
men and jurists, some acquaintance with its prin- 
ciples and details must, in the opinion of all who 
entertain liberal views of public education, and cor- 
rectly estimate their privileges^ as citizens, be re- 
quisite for those whose ambition rises no higher 
than the mere exercise of those privileges at elec- 
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tions of their representatives in the government, 
without a wish themselves for political influence 
or public station. It is gratifying to find, however, 
that of late years a greater interest has been man- 
ifested among the more intelligent portion of the 
community with regard to the origin, structure, and 
principles of our political institutions. This certain- 
ly evinces that one class, at least, of our citizens ap- 
preciates the value of our political system, and that 
so far, therefore, it is better understood. But reason 
and common sense suggest that such information 
cannot be acquired too soon, and experience teaches 
us that it cannot be too widely diflused. The public 
interest and welfare, if not the stability of our polit- 
ical system, not less than the safety and happiness of 
individuals, and the security of their persons and 
property, require that, in common with other impor- 
tant branches of public education, the knowledge in 
question should be extended to every portion, and, if 
possible, to every member of the body politic. 

Until lately, it was a reproach to our college that 
it sent forth its graduates more familiar with the con- 
stitution of the Roman Republic, and the principles 
of the Grecian confederacies, than with the funda- 
mental laws of their own country. To remedy this 
evil, it was proposed to ingraft this new branch of 
study upon the general course pursued in this insti- 
tution ; but in preparing my lectures I shall not lose 
sight of their possible usefulness to foreigners ; for 
it will hardly be denied that more accurate informa- 
tion in regard to the organization and powers of 
the Federal Government is desirable in European 
statesmen, ministers, and lawyers, while their want 
of it is not only mortifying to our national pride, but 
prejudicial to our national interests. Much vexa- 
tious difficulty and fruitless negotiation would doubt- 
ed by GooqIc 
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less have been prevented, had the public men of 
Great Britain and France been better informed in 
regard to them. 

By way of introducing the subject to your notice, 
I shall present you with a rapid sketch of the origin 
and progress of the American Confederation, untU it 
reached a result so auspicious as the establishment 
of the present Federal Constitution ; and this histor- 
ical review will, I trust, prove the more useful, as it 
will serve not only to e^bit the genius imd practi- 
cal excellence of the government, but also to facili- 
tate the study of its organization and powers. 

While the American people were subjects of the 
British crown, and the elder of these states were as 
yet British colonies, it was perceived that their union 
was essential to their safety and prosperity. Both 
general and partial associations were accordingly 
formed among them for temporary purposes, and on 
sudden emergencies, long before their permanent 
union to resist the claims and aggressions of the 
modier-country, a measure which produced the Rev- 
olution, and ended in the acknowledgment of the col- 
onies as free and independent states. The common 
origin and interests of the New-England provinces, 
the similarity of their manners, laws, reUgious tenets, 
and civil institutions, naturally led to a more intimate 
connexion among themselves, and induced, at a very 
early period, the habit of confederating together for 
their common defence. These c<donies, as far back 
as the year 164^, apprehending danger from the war- 
like and formidable tribes of Indians by which they 
were surrounded, entered into an offensive and de- 
fensive league, which they declared should be firm 
and perpetual, as well as that they should thenceforth 
be distiogiiished as " The United Colonies of New- 
£ii|^iurid " Tn ihia transaction, the provmei^ gov- 
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emments, who were parties to it, acted, in fact, as 
independent sovereignties; and circumstances ena- 
bled and encouraged them to assume an exemption 
from the control of any superior power. 

By the charters from the crown, under which they 
had been founded, and which prescribed their re- 
spective forms of government, and settled its funda- 
mental principles, the people of those colonies were 
authorized, by the suffrages of the freemen of the 
several towns, to elect, not only their immediate rep- 
resentatives in the popular branch of their legisla^ 
tures, but also the chiof executive magistrate, or 
governor, and his assistants, or councillors, who 
formed a second and co-ordinate branch of those 
provincial assemblies. The supremacy, therefore, 
of the British crown or Parliament over the colonies 
in question had, at all times, been little more than 
nominal, in comparison with the authority exercised 
ever those provinces, where the governors and coun- 
cillors were appointed by the crown, and held their 
offices at its pleasure, and which in other respects, 
also, were kept in eloser and more immediate sub- 
jection. The civil war in which Great Britain was 
at that time plunged occupied, moreover, her whole 
attention ; and this measure of her colonies, tending 
so directly to future independence, was suffered to 
pass without much notice, and without any animad- 
version. 

Prom the terms of this association, it may justly 
be regarded as the first step towards the establish- 
ment of independent government in A.merica ; with 
some occasional alterations, it subsisted for nearly 
half a century, and for a part of that time with the 
countenance of the British government ; nor was it 
dissolved until the charters of the New-England prov- 
inces were, in effect, annulled by Jaoies the Second. 
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Subsequently, however, to that arbitrary procedure, 
congresses of goremors and commissioners from the 
other colonies, as well as from New-England, were 
held from time to time, to consult on matters relative 
to their common welfare, and to adopt measures for 
the protection of the frontiers. An assembly of this 
descriptibn took place at Albany in 1722. But a 
more general and memorable convention was held at 
the same place in 1754, consisting of commissioners 
from all the New-England colonies, and from the 
provinces of New- York, Pennsylvania, and Mary- 
land. 

This Congress was called at the instance of the 
government in England ; and although the object of 
Sie ministry in proposing it was merely to promote 
and facilitate the negotiation of treaties with the In- 
dians, the colonial legislatures, who promptly acce- 
ded to the proposal, evidently entertained more ex- 
tensive views with respect to the proceeding. Two 
of the provinces expressly instrupted their delegates 
to enter into articles of confederation with the other 
colonies, for their general security in time of peace, 
as well as in war ; and one of the first acts of the 
commissioners, when they assembled, was a unani- 
mous resolution that a union of the colonies was ab- 
solutely necessary for their preservation. After re- 
jecting several proposals for the division of the colo- 
nies into separate^ confederacies, they agreed to a 
plan of federal government for the whole, consisting 
of a president-general^ to be appointed by the crown, 
and a general legislative council, to meet once in ev- 
ery year, and to be composed of delegates chosen tri- 
ennially, by the provincial assemblies. 

This celebrated plan of union was draw up by 
Doctor Franklin, who attended as a delegate from 
Pennsylvania, and is to be found in the moxc re(*,ont 
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editions of his works, together with an exposition (^ 
the reasons and motives which guided him in form- 
ing it. The confederacy was to embrace all the then 
existing colonies ; and the rights of war and peace, 
in respect to the Indian nations, were vested in the 
general council of the confederates, subject to the 
immediate negative of the pr^^ident-general, and the 
ultimate approval of the crown. It was to possess 
the farther power *' to raise troops and build forts 
for the defence of the colonies, and to equip vessels 
of war to guard the coasts and protect commerce ;" 
and for these purposes the general council was to 
have power to levy such general imposts and taxes 
as should seem most just and equal. 

Besides the venerable name of Franklin, there 
were enrolled among the delegates to this Congress 
some others of the greatest distinction in our colonial 
history. In the course of \heir proceedings, these en- 
lightened men asserted and promulgated those prin- 
ciples, the reception of which, in the minds of the 
"TpBople of this country, prepared them for future inde- 
pendence, and laid the foundations of our present na- 
tional government. But the times were not yet pro- 
pitious — the season had not yet arrived, nor were 
public sentiment and intelligence sufficiently ma- 
tured for so comprehensive and liberal a proposition. 
The master-minds who governed that assembly had 
gone before their age ; and their bold project of con- 
tinental union had the singular fate of being rejected, 
not only in England, but by every provincial legisla- 
ture. By the mother-country, it was probably sup- 
posed that union would soon reveal to her colonies 
the secret of their strength, and afibrd them die op»- 
portunity and the means of giving it effect ; while on 
the part of the cidonies, a dread of the prepondera- 
ting influence of the royal prerogative, in the opexa- 
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don of the proposed system, condemned them to re- 
main for some years lon;^er separate and insignifi- 
cant communities, emulous in their obedience to the 
parent state, and in devotion to her interests, but jeal- 
ous of each other's prosperity ; gradually estranged 
by conflicting pretensions and narrow views of local 
policy ; and in some instances l^ept apart by mutual 
prejudices, or the dissimilari^ of their institutions and 
manners. The necessity of union had, nevertheless, 
been felt; its advantages perceived; its principles 
explained, and the way to. it clearly pointed out ; and 
at length, the sense of common danger and oppres- 
sion brought the colonies once more together, and led 
them to adopt the same measures of defence and se- 
curity, not, indeed, against the vexatious and irregular 
warfare of the savage tribes, but in resistance to the 
formidable claims, and still more fi^rmidable power, 
of the mother-country. 

When the first attack was made by Parliament 
upon the chartered privileges of the colonists, and 
their inherent rights as subjects of the Enghsh law, 
by the celebrated Stamp Act of 1763, a congress 
of deputies from all the colonial assemblies was rec- 
ommended by the popular branch of the Massachu- 
setts Legislature ; and in die month of October, in 
that year, delegates from most of the provinces as- 
sembled at New- York. Without delay or hesitation, 
they published a declaration of the rights and grier 
ances of the colonists, in which they asserted their 
tide to the enjoyment of all the rights and privileges 
of British subjects, and especially the exclusive 
power of taxing themselves. They complained more 
particularly of the act of Parliament imposing stamp 
duties, and other direct taxes in the colonies ; and 
their remonstrances were so far successful that this 
obnosdous measure was rescinded, although its re- 
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peal was accompanied by a declaratory assertion of 
the power of Parliament to tax the colonies in all ca- 
ses whatever. 

This reservation, however, of the abstract right 
gave little umbrage to the colonists, who regarded it 
merely as an emollient for the offended pride— a 
salvo for the wounded honour of Great Britain, and 
verily believed that no new attempt would be made 
to reduce the princij^e to practice. But it was soon 
discovered that they had reposed too much faith in 
the intelligence, prudence, and moderation of the 
British statesmen of that day. Before two years 
had elapsed, the very men who had consented to the 
repeal of the Stamp Act brought into Parliament a 
bill equally objectionable in principle, though less 
odious in its features and oppressive in its operation ; 
and this bill became a law, almost without opposition. 
After a long course of patient remonstrance and con* 
stitutional resistance to the execution of this act, a 
general congress was proposed at town meetings in 
New- York and Boston, and more formally recom- 
mended by a majority of the Virginia Assembly, 
upon the dissolution of that body in consequence of 
its opposition to the claims of Parliament. The 
committees of correspondence established in the sev- 
eral colonies selected the city of Philadelphia as the 
place,, and appointed the tenth of September, 1774, 
as the time of meeting of die first Continental Con- 
gress. 

The members of that illustrious body were in 
general elected by the colonial legislatures ; but 
in some instances a different method was pursued, 
which, for the most part, was adopted from necessity. 
In New-Jersey and Maryland, the electi<ms were 
made by committees chosen in the several coui^ 
ties for that purpose ; and: in New-Yoxk, where th^ 
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toyal party being the stronger, it was improbaUe 
that a legislative act authorizing the election of rep- 
resentatives in Congress could be obtained, the peo- 
ple themselves assembled in those places where 
the spirit' of opposition prevailed, and elected dele- 
gates, who were readily received as members of the 
Congress. The powers with which the deputies 
of the several colonies were invested were of vari- . 
ous extent ; although the recommendations for their 
appointment had been expressed in the most gen- 
eral and comprehensive terms, and requested that 
they should be clothed with " authority and discre- 
tion to meet and consult together for the common weU 
fare" Most generally they were empowered to con- 
sult and advise on the means most proper to secure 
the liberties of the colonies, and restore the harmony 
formerly subsisting between them and the parent 
state. In some instances, the powers conferred 
seemed to contemplate only such measures as would 
operate on the commercial connexion between the 
two countries ; in others, the discretion of the dele- 
gates was unlimited. 

Deputies from eleven of the provinces appeared at 
Philadelphia on the day appointed, and took into im- 
mediate consideration the calamitous aspect of public 
affairs ; and especially the sufferings of those colo- 
nies which had been foremost and most active in re- 
sistance to the oppressive measures of the mother- 
country. By a series of declaratory resolutions, 
diey asserted what they deemed to be the absolute 
and inalienable tights of the colonists, as men, and 
as free subjects of Great Britain ; pointed out to 
their constituents the systematic aggression which 
had been pursued, and the impending violence pre- 
meditated against them ; and enjoined them, by their 
tegsffd to honottr, and iSttm love <tf e«»try» to i«- 
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Aoonce c<nnmerce with Great Britain, as the most 
effectual means of averting .the dangers with which 
they were threatened, and of securing those liberties 
which they claimed from the bounty of their Creator, 
and as an inheritance from their fathers. 

This requisition received prompt and universal 
obedience ; and the Union thus formed, and con- 
firmed by these resolutions, was continued by suc- 
cessive elections of delegates to the General Con- 
gress, and was maintained through every period of the 
Revolution which immediately ensued, and .every 
change in our Federal and State Governments, and is 
revered and cherished by every true American as 
the source of our national prosperity, and the only 
solid foundation of our national independence. 

In the month of May, 1775, a new Congress, con- 
sisting of delegates from twelve provinces, clothed 
with ample discretionary powers, met at Philadel- 
phia ; and soon after it assembled, the accession of 
Georgia completed the confederation of the Thirteen 
Colonies of North America. These delegates were 
instructed to ** concert and prosecute such measures 
as they should deem most fit and proper to obtain a 
redress of grievances ;" and, in more general terms, 
corresponding with the formula of classic antiquity, 
to "take care of the liberties of the country." 
Charged thus solemnly with the protection of the 
common rights and interests, the representatives of 
the American people prepared for resistance, sus- 
tained by the confidence, and animated by the zeal 
of their constituents. They published a declaration 
of the causes and necessity of resorting to arms, 
and proceeded to levy and organize forces by land 
and sea; to contract debts and emit a paper cur- 
rency, pledging the feith of the Union for its redemp- 
tion ; and gradually assuming all the powers of na» 
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tional sovereignty, this Congress at length declared 
the United Colonies free and independent states.* 

Preparatory to this momentous and uncompromi- 
sing measure, by which our Revolution may be said 
to have been consummated, an important preliminary 
step had been taken by Congress, which in itself was 
considered decisive of the question of independence. 
It had previously recommended to particular colo- 
nies to establish temporary institutions for conduct* 
ing their affairs during the contest with the mQther- 
country ; but when independence was perceived to 
be the inevitable result, it was proposed by Congress, 
to the respective assemblies and conventions of the 
provinces where no government adapted to the exi« 
gencies of the crisis iiad akeady been formed, to 
adopt such constitutions as should be most conducive 
to the happiness and safety of their inunediate con- 
stituents, as well as of the nation at large. The pro- 
vincial assemblies acted on this recommendation; 
and the several colonies, already contemplating them- 
selves as independent states, adopted the princ^le, 
then considered visionary in Europe, of limiting the 
constituted authorities by a written fundamental in- 
strument ; and thus the doctrine of the " Social Con- 
tract," hitherto advanced merely as an ingenious the- 
ory, or regarded as a bold and fanciful speculation, 
was first actually exemplified, and successfully re- 
duced to practice. ** 

To secure and perpetuate these state institutions, 
it was deemed expedient, while these measures were 
maturing, to explain more fully, an^ by a formal in- 
strument, the nature of the federative compact, and 
to define both the powers vested in the General 
Government, and the residuary sovereignty of th^ 

* Vide Appendix A: 
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states. But the measure was attended with so much 
embarrassment and delay, that notwithstanding they 
were surrounded by the same common danger, and 
were together contending for the same inestimable 
principles and objects, it was not until late in the 
following autumn that the discordant interests and 
prejudices of these thirteen distinct commonwealths 
could be so far blended and compromised as to in- 
duce their agreement to the terms of the proposed 
Federal Union ; and when submitted to the state 
legislatures for ratification, the system was declared 
by Congress to have been the result of impending 
necessity, consented to, not for its intrinsic excel- 
lence, but as the best that could be adapted to the 
circumstances of the states respectively, and, at the 
same time, afford any reasonable hope of general 
assent. 

The *' Articles of Confederation" met with still 
greater obstacles in their progress through the states. 
Most of the state legislatures, indeed, ratified them 
with a promptitude which evinced a due sense on 
their part of the necessity of preserving the confed- 
eracy, and, to that end, of the duty of exercising a 
liberal spirit of accommodation. But some of the 
states withheld their assent for several years after 
the declaration of independence ; and one, in partic- 
ular, persisted so long- in its refusal, as to injure th« 
common cause, afford encouragement to the enemies^ 
and depress the hopes of etery friend of j^merica. 
The perception of these consequences at iength in- 
duced the state in question to abandon its objec- 
tions ; and on the first of March, 1781, these arti- 
cles of Union received, upon the accession of Mary-* 
land, Uie unanimous approbation of the states.* 

* Vide Appendix B. 
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By the terms of this compact, cognizance and ju- 
risdiction (^ foreign affairs ; the power of declaring 
war and concluding peace ; and authority to make 
unlimited requisitions of men and money, were ex- 
clusively vested in Congress ; and a compliance with 
these powers, when exercised by that body, was ren- 
dered obligatory upon the several states. / But these 
rights of political supremacy, extensive as they were, 
had been conferred in a very imperfect manner, and 
under a most imperfect organization. The articles, 
indeed, were but a written digest, and even a limita- 
tion of the discretionary powers which had been del- 
egated to Congress in 1775, and which had always 
been freely exercised, and implicitly obeyed. The 
powers themselves, now formally enumerated and de- 
fined, might, nevertheless, have proved competent for 
^ the essential purposes of union, had they been 
duly distributed among the several departments of a 
well-balanced government, and brought to bear upon 
the individual citizens of the United States by means 
of a federal executive and judicial, as well as legis- 
lative authority. Congress, as then constituted, was, 
in fact, an improper and ,unsafe depository of politi- 
cal power, since the whole national authority, in one 
consolidated mass of complicated jurisdiction, was 
vested in a single body of men ; while, in imitation 
of all former confederacies of independent sovereign- 
ties^ the decrees of the federal council affected the 
states only in their corporate capacity, as contradis- 
tinguished from the individuals of whom they are 
composed. This was considered by the ablest states- 
men of that day as the radical defect of the first con- 
federation ; " and although this vicious principle did 
not," as one of them has justly remarked, *' run 
through all the powers delegated to the Union, yet 
it pervaded and governed those on which the efficacy 
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of the rest depended." Except as to the rule of ap« 
portionment, Congress had an indefinite discretion to 
make requisitions for men and money ; but they had 
no authority to raise either the one or the other by 
regulations extending to the individual citizens of the 
American Republic. Like the warrior-mag^cian of 
the great dramatic poet, they could " call up spirits 
from the yeasty deep," but none would " come when 
they did call." . The consequence was, that though 
in theory the resolutions of Congress were equiva- 
lent to laws, yet in practice they were found to be 
mere recommendations, which the states, like other 
irresponsible sovereigns, observed or disregarded, 
according to their own good will and gracious pleas- 
ure. 

The next most palpable defect, therefore, in the 
system was the absence of all power in Congress 
to compel obedience to their decrees ; or, in legal 
parlance, the totid want of a sanction to their laws^ 
There was no express delegation of authority to use 
force against delinquent members of the confederacy, 
and no> such right could be ascribed to the federal 
head, as resulting from construction, or derived by 
inference from the nature of the compact, inasmuch 
as Congress was actually restricted from any as- 
sumption of implied powers, however essential to 
the complete exercise of those which were express- 
ly given. Fortunately for the country, there* was 
then too much public virtue in that body to assume» 
a power not warranted by the Constitution. Had its 
members possessed less wisdom and integrity, and 
stretched their authority under the plea of an impe- 
rious necessity, which might often have been alleged 
on stronger and more plausible grounds than at any 
subsequent period, it would have been usurpation ; 
and had they been clothed with the power of enfor- 
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cing their constitutional requisitions, it might, from 
the accumulated jurisdiction vested in them, have 
proved fatal to public liberty. The only remedy, 
therefore, for a violation of the compact was war 
upon the refractory party, by such others of the con- 
federates as might think proper to resort to it. But 
the application of this remedy would probably have 
produced dismemberment, and thus have proved 
worse even than the disease itself. 

The want of a mutual guarantee of the state gov- 
ernments to protect them from internal violence and 
rebellion ; the principle by which the contributions 
of the states were made to the common treasury ; 
the want of a power in Congress to regulate com- 
merce ; the right of equal suffrage possessed by the 
states in Congress, as well as the omission of dis- 
tinct and independent executive and judicial de- 
partments, were also regarded as fundamental errors 
in the confederation. In these leading particulars, 
and in some others of inferior importance, it had 
proved totally incompetent to fulfil the ends for 
which it had been devised. Almost as soon as it 
was finally ratified, the states began to fail in prompt 
and faithful observance of its provisions. As the 
dangers incident to revolution and war receded, in- 
stances of neglect and disobedience became more 
gross and frequent } and, '^ by the time peace was 
concluded," it was observed by one of our constitu- 
tional jurists* that " the disease of the government 
had displayed itself with alarming rapidity." The 
inequality in the application of the principle of con- 
tributions produced delinquencies in many of the 
states ; and the delinquencies of one state became 
the pretext or apology for those of another, until the 
project of supplying the pecuniary exigencies of the 



* Chancellor Kent. 
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nation by requisitions upon the individual states was 
discovered to be altogether delusive in its concep- 
tion, and hopeless in its execution. 

The Continental government, destitute, as we have 
seen, of power to adopt regulations of commerce 
binding on the states, each state established its sep- 
arate system, on such narrow and selfish principles, 
and executed it in so partial and unequal a manner, 
that the confidence of foreign nations in our commer- 
cial integrity and stability, and the mutual harmony 
and freedom of intercourse among the states them- 
selves, were impaired, if not destroyed. The na- 
tional engagements, indeed, seem, in most cases, to 
have been abandoned; and, in the indignant lan- 
guage of the " Federalist," " each state, yielding to the 
voice of immediate interest or convenience, success- 
ively withdrew its support from the confederation, > 
until the frail and tottering edifice was ready to fall 
on the heads of the people, and crush them beneath 
its ruins." 

In the most persuasive and manly remonstrances,: 
Congress had endeavoured to obtain from the states 
the right of levying, for a limited time, a general im- 
post on goods imported from abroad, for the exclu 
sive purpose of providing for the discharge of the. 
national debt. But it was impracticable to unite so 
many independent sovereignties in this or any other 
measure for the safety and honour of the confedera- 
cy. Disastrous, however, as their refusal aj^eared 
at the time, and deeply regretted as it was by every 
intelligent friend of the Union, it may be deemed 
providential that the state legislatures withheld from 
Congress the power solicited ; for, had it then been 
granted, it is the opinion of the constitutional jurist 
to whom I have already refened, that " the subse- 
quent effort to amend the system of federal govern- 
•^ent would never, probably, have been made, and 
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t^ people of this country might have contioued to 
this day the victims of a feehle and incompetent con- 
federacy." The necessary tendency of affairs at that 
period was either to an entire annihilation of the na- 
tional authority, or to a civil war in order to maintain 
it. Universal poverty and distress were spreading 
dismay throughout the land. Agriculture, as well as 
commerce, was crippled ; private confidence, as well 
ss public credit, was destroyed ; and every expedient 
was resorted to by men of desperate fortimes to in- 
flame the minds of the people, and cast odium upon 
.hose who laboured to preserve the national faith, and 
establish an efficient government. Notwithstanding 
the sufferings of the people and the imbecility of the 
government, there were many citizens, of high respec- 
tability and undoubted patriotism, who still adhered 
to the old confederation ; and, from their preference 
or their possession of state authority, and their jeal- 
ousy of federal power, could see nothing in the pro- 
posed renovation of the Union but oppression and 
tyranny. They apprehended, indeed, nothing less 
than the entire destruction of the istate governments 
by the overwhelming influence of the national insti- 
tutions, and determined to resist the contemplated 
change. But a large majority of those who had con- 
ducted the country in safety through the Revolution, 
united their influence to put an end to the public ca- 
lamities, by establishing a political system which 
should be adequate to the exigencies of national 
union, and act as an efficient and peraianent govern- 
ment on the several states. The foremost among 
these patriots was General Washington. At the close 
of the Revolutionary war, he had addressed a circular 
letter to the governors of the several states, urging an 
indissoluble union as essential to the well-being, and 
even to the existence of the nation ; and now, from 

Digitized by VjOOQIC 



36 LECTURES ON- 

his retirement, he strove, in all his intercourse and 
correspondence with his fellow-citizens, to impress 
upon the public mind the necessity of such a meas- 
ure. At his seat at Mount Vernon, in the year 1785, 
it was agreed by certain commissioners from Vir- 
ginia and Maryland, whose visit had reference to 
far inferior objects, to propose to their respective 
governments the appointment of new commissioners, 
with more extensive powers in regard to the com- 
mercial arrangements between these states. This- 
proposal was not only adopted by the Virginia Legb- 
lature, but was so enlarged as to recommend to all 
the other states to unite in the appointment of com- 
missioners from each, to- meet and consult on the 
general subject of the commercial interests and rela- 
tions of the confederacy. And this measure, thus 
casual and limited in its commencement, terminated 
in a formal proposition for a general convention to 
revise the state of the Union. 

When the period arrived for the meeting of this 
body, the objects of its assembling had been carried 
much farther than at first expressed by those who 
perceived and deplored the complicated and increas- 
ing evils flowing from the ineflicieney of the exist- 
ing confederation . Representatives from Ne w- York, 
New-Jersey, Pennsylvania, and Delaware were all 
that assembled on this occasion, in addition to those 
from Virginia and Maryland ; and upon proceeding 
to discuss the subjects for which they had convened, 
it was soon perceived that a more general represen- 
tation of the states, and powers, more extensive thaa 
had been confided to the delegates actually attending, 
would be requisite to effect the great purposes in con- 
templation. This first convention, therefore, broke 
up without coming to any specific resolution on the 
particular matters referred to them ; but, previously 
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to adjourniDg, they agreed to a report to be made to 
their respective states, and transmitted to Congress, 
representing the necessity of extending the revision 
of the federal system to all its defects, and recom- 
mending to the several legislatures to appoint depu- 
ties to meet for that purpose, in convention, at Phila- 
delphia, on the second of the ensuing May. 

On receiving this report, the Legislature of Vir- 
ginia immediately appointed delegates for the ob- 
ject specified in the recommendation; and within 
the year every state except Rhode Island had ac- 
ceded to the proposal, and elected delegates with 
power to carry that object into full effect. The Gen- 
eral Convention, thus constituted and empowered, 
met at Philadelphia on the day appointed ; and hav- • 
ing chosen General Washington (whose name was 
Brst on the list of the deputies from his n&tive state) 
for their president, proceeded, with closed doors, to 
deliberate on the momentous and extensive subjects 
submitted to their consideration. The crisis was 
most important in respect to the welfare and prosper- 
ity of America, if not of the whole civilized world. 
The fruits of our glorious Revolution, and, perhaps, 
the final destiny of Republicanism itself, were involv- 
ed in the issue of this experiment to reform the sys- 
tem of our national government ; and, happily for the 
people of America — ^auspiciously for the liberties of 
mankind — the Federal Convention comprised a rare 
assemblage of the best experience, talents, character, 
and information which this country afforded, and it 
commanded that universal public confidence at home 
and abroad which such qualifications were calculated 
to inspire. With regard to the great principles which 
should constitute the basis of their system, not much 
contrariety of opinion is undersjtood to have prevailed ; 
bat on the application of those principles, in their 
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various forms and intricate modifications, an equal de* 
gree of harmony was not to have been expected. 
Eventually, however, the high importance attached 
to the preservation of She Union triumphed over local 
interests and personal feelings; and after several 
months of arduous deliberation, the Convention tinal-- 
ly agreed, with unexpected and unexampled unanimi* 
ty, on that plan of government which is contained 
in the Constitution of the Unitbd States.* 

The new system was directed by the Convention 
to be laid before Congress, to be by them transmitted 
to conventions to be chosen by the people in each 
state, for their assent and ra^cation. It was, more- 
over, provided in the Constitution itself, that, as soon 
as it should be ratified by nine states, it should be 
carried into operation among them, in a mode pre- 
scribed by a separate act of the Federal Convention ; 
and in their letter transmitting it to Congress, they 
declared the Constituticm to be '^ the result of a spirit 
of amity, and of that mutual deference and conces*' 
sion which the peculiarity of their political system 
rendered indispensable." 

The course pointed out by the Convention was pur- 
sued by Congress, and the request formally commu- 
nicated to the state legislatures. The people were, 
accordingly, invited to choose delegates to meet in 
each state, for the purpose of deliberating and deci- 
ding on the national constitution. Besides the sol- 
emn and authoritative examination of the subject in 
those assemblies, the new scheme of government 
was subjected to severe scrutiny and animated dis- 
cussion, both in private circles and in the public prints 
But neither the intrinsic merits of the Constitution 
ifself, nor the preponderating weight of argument and 
character by which itjwas supported, gave assimtiic* 
♦ Ft* Appendix C. 
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to its adTOcates that it would be eyentually accepted. 
It contained provisions for the preservation of the 
public faith and the support of private credit which 
interfered with the views, and counteracted the in- 
terests and designs, of those by whom public and pri" 
vate credit were equally disregarded; and against 
the jealous opposition of such objectors jthe powers 
of reason were exerted in^ vain, because their real 
motives could not be avowed. There were, how- 
ever, among the opponents of the new Constitution 
individuals of a different character, upon whom the 
force of argument, it was hoped, might make its due 
impression. Men of influence and authority were to 
be found in every state, who, from an honest convic- 
tion of its justice and policy, were desirous of retain- 
ing unimpaired the sovereignty of the states, and re- 
ducing the Union to a mere alliance between kindred 
nations. Others supposed that an irreconcilable opr 
position of interests existed between different parts 
of the Continent, and that the claims of that portion 
to which they themselves belonged had been surren- 
dered without an equivalent: while a mote numer- 
ous class, who felt themselves identified with the 
state institutions, and thought their ambition restrain- 
ed to state objects, considered the government now 
proposed for the United States, in some respects, a 
foreign one ; and were, consequently, disposed to 
measure out power to the National Legislature with 
the same sparing hand with which they would con- 
fer authority on agents neither chosen by themselves 
nor accountable to them for its exercise. 

The friends and opponents of the Federal Conlti- 
tution were therefore stimulated in their exertions 
* by motives equally powerful ; and during the inter- 
val between its publication and adoption, every fac- ^ 
ulty of the superior noodi of both the parties was 
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strained to secure the acceptance or rejection of the 
new dystein. The result was for some time ex* 
tremely doubtful. The amendments proposed by 
several of the states as conditions of their accession - 
show with what reluctance their assent was given, 
and clearly evince that the dread of dismemberment, 
rather than sincere approbation of the Constitution, 
had in many instances induced its adoption. Never- 
theless, the cause of political wisdom and justice at 
length prevailed. Within one year from its promul- 
gation die new government was assented to by eleven 
of the states, and ratified by Congress. Delaware 
was the first to accede to it ; and the assent of New- 
Hampshire, as the ninth state, rendered it certain that 
the Constitution would be carried into efiect by the 
states which had already adopted it. The important 
states of Virginia and New- York, in each of which 
its fate remained uncertain, were probably deter- 
mined in its favour by the previous ratification of 
New-Hampshire ;* so that, by the spring of 1789, 
the Federal Government was duly organized under 
the new Constitution, and went immediately into full 
and successful operation, without the concurrence of 
Rhode Island or North Carolina, who were after- 
ward admitted, in succession, to the Union. 

The final establishment of this admirable system 
of government, so well adapted to the genius, charac- 
ter, and circumstances of the people, and to the situ- 
ation and extent of the country ; so skilfully ingrafted 
upon the pre-existing institutions, amid all the difii- 
culties and impediments which have been exhibited, 
affords a signal example of the benignant influence 
of peaceful deliberation and calm decision, combined 
with a spirit of moderation and mutual conciliation, 
not only beyond all precedent, but, when we reflect 
* Vide Appendix D. 
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on the fate of similar attempts in other countries, be- 
yond the hope of imitation. And while the felici- 
tous issue of this experiment, and the universal ac- 
knowledgment of its hitherto successful results, con- 
stitute lasting proofs of the wisdom and patriotism 
of the founders of our government, we must ever 
venerate their names, adhere to their principles, and 
cherish their remembrances of services, which are 
entitled equally to the gratitude and admiration of 
their posterity. We shall never, I trust, disregard 
or undervalue the blessings which, under Providence, 
they secured to us, nor forget the dangers and evils 
w>ii^h were averted by their persevering and devoted 
effons — dangers and evils to which the people of 
tjicae states would agaifi be exposed, in every de- 
gree and form of aggravation, should the wisdom and 
energy of the fathers of our country be rendered 
abortive by the madness and folly of their sons. If 
threatened with such a reverse, we shall, I trust, ever 
be ready to respond to the sentiments called forth in 
a happy hour from one of our late chief magistrates, 
that at every sacrifice, except of the inalienable rights 
and liberties which the Constitution was intended to 
perpetuate, " The Union must be preserved."* 



LECTURE II. 
fundamental principles of the constitution. 

Having in the former lecture presented a rapid 
sketch of the origin and progress of the American 
Confederation down to the establishment of the pres- 
ent Constitution, I now propose to treat more partic- 
* Fttie Appendix £. 
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falarly of the ftmdamental principles on wliich the 
Federal Government was formed, and exhibit a gen- 
. eral view of its organization and powers. This 
statement of the subjects of discussion comprises a 
definition of the terms by which they are designs^- * 
ted ; for by a constitution is meant, not only the 
form in which a government is organized, but the 
principles upon which it is founded ; and that branch 
of jurisprudence — which treats of those principles, of 
the practical exercise of the powers of goyemmeni 
in conformity with them, and the construction to bo 
given to them in such their application — has been 
denominated by jurists " Constitutional Law." 

It has been justly observed by a writer on this 
subject,* that " the origin of political constitutions is 
as various as their forms. In a pure and unmixed 
monarchy, we seldom hear," he remarks, " of a con- 
stitution ; in a despotism, never," The subjects oi 
the slaves of such governments may nevertheless be 
roused or driven to the vindication of their natural 
rights ; and the absolute king or the obdurate tyrant 
may be compelled to adopt fixed, if not liberal princi- 
ples of administration, or they may voluntarily con- 
cede them in favour of their subjects. So, too, a 
successful conqueror may, from motives of policy, • 
establish certain forms anid principles for the govern- 
ment of a people whom he may have subdued. In 
any of these cases, if the government obtained be 
the result of general consent, whether actually ex- 
pressed or fairly to be implied, such nation or peo- 
ple may be said 4o possess a constitution. The 
same may be affirmed of an aristocracy, if the peo- 
ple at large agree to deposite all the powers of gov- 
ernment in a select few ; as it may also be said of a 
democracy, in which the people retain, under such 
^ Mr. Rawle. 
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iQodifications as they conceive most conducive ta 
their own safety and liberty, all sovereignty within 
their own control. The great difficulty, however, in 
every such case, is tp regulate the subdivisions of 
authority granted, so that the portion of it vested in one 
department or body of men shall bear a due propor- 
ti(m to that vested in another. Each branch of the 
government should "be sufficient for its own support 
m the exercise of its appropriate functions, yet all 
should be made to harmonize and co-operate. 

To alter and amend an existing system by adding 
new parts to the old machinery, and particularly to 
attempt to infuse a new spirit into the existing gov- 
ernment contrary to its original genius, produces an 
irregular and jarring cornHnation, discordant in it» 
elements and confused in its operation. An ex* 
emplification of this idea is affi>rded by the late re- 
form of the Parliament in England, where, although 
the elective branch has been rendered a more per- 
fect representative of the Commons, the members of 
the upper house continue to sit in their individual 
right, and still constitute an hereditary and perma- 
nent body. We Americans may be pardoned for 
considering that the best mode of forming a political 
community is the voluntary association of a sufficient 
number of individuals, on the ground of an original 
contract^ specifying the terms on which they are to 
be united, and thus to establish a new constitution 
or plan of government adapted to their situation, 
character, exigencies, and prospects. Indeed, this 
may be asserted to be the only true origin and firm 
basis of a republic. 

The constitution of a government on a single prin- 
ciple, whether of monarchy, aristocracy, or democ- 
racy, is undoubtedly the most practical and easy, 
firom its greater simplicity. But a constitution may 
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embrace any two of those principles, as that of an- 
cient Rome and those of some of the Grecian States, 
and, in more modem times, those of Genoa and some 
of the smaller communities of Italy ; or a constitution 
may, like that of England, unite the three simple 
forms : a government of which description, although 
antiquity afforded no example of it, was pronounced 
by Cicero to be, if rightly organized and justly bal- 
anced, the most perfect. Modem times and our 
own country have shown that all the power con- 
ceded to an hereditary monarch may be safely vest- 
ed in the elective head of a Democratic Republic, 
and that all the advantages arising from the unity -of 
the executive power may be secured, without neces- 
sarily incurring the evils of an hereditary succes- 
sion. These ends are effected by the application of 
that great discovery of modem politics, die principle 
of representation. By the proper distribution of the 
powers of govemment among several distinct branch- 
es, according to this fundamental principle, each of 
them becomes, in its respective sphere, the immedi- 
ate and equal representative of the people, as the di- 
rect source of its authority, and sole ultimate deposi- 
tary of the sovereign power. 

By the powers of govemment, I mean those dis- 
tinguished from each other, as appertaining to the 
legislative, executive, and judicial departments; 
which division, founded as it is on moral order, can- 
not be too carefully preserved. In the wise distri- 
bution of these powers, and the application of proper 
aids and checks to each, consists the optima consti- 
tuta Respublica, contemplated by the Roman orator 
as an object of desire and admiration rather than of 
hope. 

Should these three powers be injudiciously blend- 
ed — for instance, should the legislative and execu* 
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tive, or the legislative, and judicial branches be uni- 
ted in the same hands, the combination would be 
dangerous to public liberty, and the evils to be appre- 
hended would be the same, whether the powers in 
question were devolved on a single magistrate, or 
vested in a numerous body. If, moreover, the prin- 
ciple of representation be applied only to a part of 
the government, where other parts exist independ- 
ently of that principle, with an equal or superior 
weight to that constituted in conformity to it, the ben- 
efits of the one must obviously be partial, and the 
danger to be apprehended from the others, in propor- 
tion to their predominance. 

As representation may thus be partial in respect to 
the powers of the government, sq it may be confined 
to a portion only of the governed ; and in this case, 
the restriction is objectionable in exact proportion to 
the number of those excluded from representation, 
or from the exercise of a f ^e and intelligent voice 
in the choice of their rulers. In some countries pos- 
sessing constitutions, the right or power of election is 
variously limited. In Venice, it was formerly, and in 
some of the aristocratical republics of Switzerland, it 
still is, the exclusive privilege of a few families. In 
the limited or mixed monarchies of England, France, 
Holland, and Belgium, it is confined to persons pos- 
sessing property of a certain description or amount. 
With us, the rights of representation and sufifrage are, 
according to the theory of the Constitution, univer- 
sal ; but in practice they are both qualified — without, 
however, impairing the general principle. 

It is in defining the limits of the three great de- 
partments of government, and, by proper checks and 
securities, preserving the principle of representation 
in regard both to the exercise of the power, and the 
enjoyment of the right, that a written constitution 

Digitized by VjOOQ IC 



46 LECTURES O^ 

possesses great and manifest advantages over those 
which rest on traditionary information, or which are 
to be collected from the acts of the government it- 
self. If the people can refer only to the ordinances 
and decrees of their rulers to ascertain their rights, 
it IS obvious that, as every such act may introduce a 
new principle, there can be no stability in the Con- 
stitution. The powers of the representative and of 
the constituent are inverted ; and the Legislature is, 
from its omnipotence, enabled to alter the Constitu- 
tion at its pleasure. Nor can such laws be question- 
ed by individuals, or declared void by the courts of 
justice, as they may with us, where the power of the 
iiegislature itself, is controlled by the Constitution. 

A written constitution, therefore, which may thus 
be appealed to by the people, and construed and en- 
forced by the judicial power, is most conducive to 
the happiness of the citizen, and the safety of the 
commonwealth ; and it was reserved for the present 
age, and the citizens of this country, fully to appre-* 
ciate and soundly to apply the great principle of popu- 
lar representation, and to afibrd the first practical ex- 
ample of a " Social Contract." In England, one 
only of the co-ordinate branches of government is sup- 
posed, by the Constitution, to represent the people ; 
and the provincial constitutions of the American Col- 
onies (with but few exceptions) had, at the period 
of our Kevolution, been modelled in conformity with 
the same theory. Their charters were originally 
framed, or subsequently modified, so as to exclude 
the principle of representation from the executive 
department, of which, as in England, the judicial 
was considered as a subordinate branch. The solid 
foundations of popular government had, nevertheless, 
been laid; and the institutions received from the 
mother-countrv were admirably adapted to prepare 
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the way for a temperate aiMl ratiosal Democratical 
Republic. 

As the discoveries which had been made in Amer- 
ica by European navigators were deemed to confer 
the exclusive right of occupancy upon their respect- 
ive sovereigns, those parts of the Continent which 
had been claimed as the reward of English enter- 
prise, were appropriated as British colonies, either 
by extensive grants of territory and jurisdiction to fa- 
voured individuals, or by encouraging settlers at large 
by limited territorial grants, reserving the general 
domain of the province to the crown, and providing 
for the exercise of the whole jurisdiction, under its 
authority. Hence two sorts of provincial govern- 
ments had arisen : first, those denominated royal gov- 
ernments, in which the general domain continued in 
the crown ; and, secondly, proprietary governments, 
in which both the territory and jurisdiction were 
granted by the king to one or more of his subjects. 
In the former case, the chief executive magistrate was 
appointed by the crown : in the latter, by the propri- 
etaries : in both, the legislative power was vested, 
wholly or partially, in the people ; subject, in the 
one case, to the control of the king in council, and 
in the other, to that of the proiwietary. In some few 
of the Colonies, indeed, the power of legislation was 
uncontrolled, as we have seen, by the parent-state ; 
so that, previously to the Revolution, the colonists 
had long been accustomed to elect, representatives to 
compose the more numerous branch of their Legisla- 
ture, and in some instances the second, or less nu- 
merous branch, and even their chief executive ma- 
gistrate. No hereditary powers had ever existed in 
Sie colonial governments, and all political power ex 
ercised in diem was derived either from tlie peopk 
or ftom the king. 
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The powers of the crown being abrogated by the 
successful assertion of our independence, the people 
remained the only source of legitimate authority; 
and when the citizens of the several states proceeded 
to form their respective constitutions, the materials 
in their possession, as well as their former habits, 
and modes of thinking and acting on political sub- 
jects, were peculiarly favourable to governments rep- 
resentative in all the three departments ; and, accord- 
ingly, such governments were universally adopted. 
Under various modifications and forms, produced in 
a great degree by ancient habits, the same general 
principles were established in every state. In gen- 
eral, the legislative, executive, and judicial powers 
were kept distinct, with the manifest intention of 
rendering them essentially independent of each oth- 
er. The Legislature w4s, for the most part, divided 
into two branches, and all persons holding offices 
of trust or profit were excluded from it. The su- 
preme executive magistrate was also rendered elect- 
ive, and a strong jealousy of his power was every- 
where apparent. The superior judges received their 
appointments from the Legislature or the executive, 
and in most instances the tenure of their offices was 
during good behaviour. 

These principles formed the common and original 
basis of the American Republics, and were adhered 
to in the Federal Constitution, which, while it unites 
them as one nation, guaranties their separate and 
residuary sovereignty. The same fundamental prin- 
ciples have also been recognised and adopted in the 
new states since erected from the territory ceded 
by individual states for the common benefit, or ac- 
quired by negotiation or purchase, and subsequent* 
ly admitted into the Union. There were, how- 
ever, several departures from this general outline. 

Digitized by VjOOQ IC 



'constitutional jurisprudence. 49 

which in some instances have been superseded by- 
subsequent amendments, and in others retained in 
the original Constitution, and imitated in some of 
those which have been more recently established. 
In some cases the Legislature consisted of a single 
body ; but this peculiarity was soon very generally 
abandoned, and, exce|)t in Vermont, no longer exists. 
In some of the states the tenure of judicial office is 
for a term of years ; and in Connecticut, until the 
adoption of a new Constitution in 1818, the judges 
were elected annually, and formed one branch of 
ihe Legislature ; as is still the case in Rhode Island, 
whose colonial charter has even been copied in the 
first of these particulars by some of the younger 
members of the National Union.* The qualifications 
requisite to confer the privileges of an elector, and 
to constitute eligibility to office, are also various ; 
and the second branch of the Legislature is frequently 
differently constituted in different states. On some, 
a greater — on others, a less effect is discernible, to 
render it an effectual check upon the more numerous 
or popular branch, either by prolonging the term for 
which its members are elected, or requiring higher 
qualifications in them, or their constituents. 

In constituting the executive power, there appears 
equal variety. Itis now, however, uniformly rested, 
either wholly or restrictively, in a single person. In 
some states he is eligible for longer, and in others 
for shorter periods. In some he is invested with a 
qualified negative upon the laws, which in others is 
withheld from him. In some few of the states he is 
intrusted with power to make appointments to office, 
either absolutely, or subject to the approval of a coun- 

♦ Since this work was sent to the press, a new Constitution 
has been established in that state, by which the usual division is 
made of the Legi^fttuw into two branches. 
E 
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cil, or of the second branch of the Legislature ; while 
in most states that power is exercised exclusively by 
both branches of the latter. In some instances the 
executive magistrate is enabled to pursue the dictates 
of his own unbiased judgment ; and in others he is 
divested of all actual responsibility — either directly, 
by being placed under the control of a council, or in- 
directly, from his being chosen by the legislative body, 
or its more numerous branch. In general, however, 
the ancient institutions, which the provinces had de- 
rived by charter from the crown of England, were, at 
the change of government, so far preserved as was 
compatible with the abolition of royal authority and 
colonial dependance. 

Among the most valuable of the institutions retain- 
ed by the states on the change of government, was 
that system of jurisprudence by which the absolute 
and inalienable rights of the people were recognised 
and secured, their relative rights or civil privileges 
regulated and maintained, and offences against pub- 
lic justice investigated and punished. It was held as 
a fundamental maxim, that the colonists, as English 
subjects, were entitled to the benefits and protection 
of the common law, and of such parts of the statute 
law of Great Britain as were applicable to their sit- 
uation. This system of jurisprudence prevailed in 
all the colonies. It was brought from England by 
the original settlers, in those planted under her au- 
thority, and had been gradually and silently extended 
to those provinces which had been conquered by her 
arms ; so that before the Revolution it had been 
universally established as their municipal code, so 
far as it was adapted to their circumstances ; and it 
was claimed bv the Congress of 1774 as a branch 
of those " indu1>itable nghts and liberties to which 
the respective colonies were entitled." 
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The most essential of these privileges were those 
natural rights, which are, indeed, common to all man- 
kind, but which, in virtue of Magna Charta, and oth- 
er fundamental laws of the mother- country, were 
deemed to be the peculiar birthright and inherit- 
ance of British subjects. They comprise, according 
to Sir William Blackstone, that residuum of natural 
liberty which is not required by the laws of society 
to be sacrificed to public convenience, as well as 
those civil privileges which society engages to provide 
in lieu of those natural liberties so given up by indi- 
viduals. In the first class, the learned commentator 
comprehends, 1st. The right of personal security; 
2d. I'he right of personal liberty ; and, 3d- The right 
of private property. The other privileges of the same 
character, but subordinate in degree, to which, as 
English subjects, the. colonists were entitled, were, 
1st. The Constitution, powers, and privileges of their 
provincial legislatures; 2d. The limitation of the 
king's prerogative by certain and notorious bounds ; 
3d. The right of applying to the courts of justice for 
the redress of injuries ; the most valuable incidents 
to which privilege, were the right of trial by jurx/y 
and the benefit of the writ of Habeas Corpus ; 4th. 
The right of petitioning the king, or either branch 
of the imperial or provincial Legislature, for the re- 
dress of grievances ; and, 5th. That of keeping arms 
for their defence ; which was, indeed, a public al- 
lowance, under certain restrictions, of the natural 
right of resistance and self-preservation. 

In these several articles are contained what are 
emphatically termed *' the liberties of Englishmen." 
To their enjoyment, the colonists were entitled by 
birthright as British subjects ; and, to vindicate that 
right, they first took up arms against the parent-state, 
and ultimately withdrew from her dominion. Upon 
that separation, and the subsequent establishment of 
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new governments of their own choice, they w^re 
careful to provide for the secure and permanent en- 
joyment of these their natural rights, and of the civil 
privileges designed for their maintenance, or substi- 
tuted as their equivalents. As additional safeguards 
for their protection, they established, moreover, those 
great engines of modern opinions, freedom of speech 
and the liberty- of the press, uncontrolled by any but 
proper moral restraints. But while some of the states 
expressly recognised, and others tactily accepted, as 
a part of their municipal code, those portions of the 
common law which had been previously in force in 
the colonies, and were now farther modified by the 
change of government, they universally abolished, 
either by their constitutions, or by statutes deemed 
fundamental, that feature of the English system of 
real property which, in its character of a mere civil 
regulation, is, nevertheless, like most others of the 
same feudal origin, powerfully and essentially politi- 
cal in its effects — I mean the right of Primogeni- 
ture. This harsh and inequitable regulation, which, 
indeed, is not peculiar to England, but prevails in 
most of the feudal monarchies of Europe, was re- 
jected in all the American States, and each state en- 
acted its own law of descents, differing, indeed, in 
their details, but agreeing in the general principle of 
equal distribution. 

The frequent violation of the natural and social 
rights of the colonists by both king and Parliament, 
and the repeated denials of redress, were set forth in 
the Declaration of Independence as the cause and 
justification of dissolving the mutual ties of sovereign- 
ty and allegiance ; and upon forming the state con- 
stitutions, these rights were in some form or other, 
and with a greater or less degree of particularity and 
precision, enumerated, and declared inalienable, and 
reserved inviolably to every citizen.,^ ^yQooQk 
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Such were the institutions of the several states, 
and such the rights of their individual citizens, when 
they conjointly became parties to the federal com- 
pact. The same great principle of representation^ 
which had been imbodied in the state constitutions, 
was adopted as the foundation of the new govern- 
ment established for the Union ; and the same natu- 
ral, political, and civil rights and privileges which 
had been declared to be the inalienable inheritance 
of the people, as citizens of the respective states, 
were asserted to belong to them as citizens of the 
Union ; among which, as we have seen, are included 
such provisions of the common law as were appUca- 
ble to their situation and circumstances. There are-, 
besides, many recognitions of the existence, at least, 
of the common law, both in the Constitution of the 
United States, and in the articles by which it has 
been amended ; and both contain frequent references 
to the principles, provisions, and terms {Peculiar to 
that system of jurisprudence. 

It has, nevertheless, been a subject of much dis- 
cussion, whether the United States, in their national 
capacity, have actually adopted it ; and to what ex- 
tent, if at all, it may be considered as forming a part 
of the national jurisprudence. But whatever may be 
the doubts — whether the common law, in its broadest 
sense, and to the same extent, mtUatis mutandis, as 
it prevails in England, was recognised as the com- 
mon law of the Union — it cannot be denied that 
it forms the substratum of the laws of all the original 
members of the confederacy ; nor that the Constitu- 
tion of the United States, as well as the constitutions 
and laws of the several states, were made in refer- 
ence to the pre-existing validity of the common law, 
in^he colonial and state governments. In many ca- 
ses, the language of these public acts would be inex- 
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plicable without recourse to the common law of Eng 
land ; and not only is the existence of that system 
supposed by the Constitution of the United States, 
but it is constantly appealed to for the construction 
of powers granted to the Federal Government. The 
general question, however, as to the application and 
influence of the system, in reference to our national 
institutions, has not been settled upon clear and defi^ 
nite principles, and may still be regarded, especially 
in civil cases, as open for farther judicial investi- 
gation. The prevailing opinion at present seems to 
be, that, under the Federal Gk>vemment, the common 
law, considered as a source of jurisdiction, was never 
in force, but considered merely as a means or instru' 
ment of exercising the jurisdiction conferred by the 
Constitution, it does exist in full validity, and forms 
a safe and beneficial portion of our national code. 

The Constitution erected on this basis, and from 
these materials, is declared, by its preamble, to be 
" ordained and established by the people of the United 
States, in order to form a more perfect union, estab- 
lish justice, ensure domestic tranquillity, provide for 
the common defence, promote the general welfare, 
and secure the blessings of liberty to themselves and 
their posterity.** By the terms, therefore, of this 
compact, the states are no longer known to each 
other merely in their sovereign and corporate ca- 
pacities ; but, without destroying their previous or- 
ganization, the people of the respective states united 
with each other in founding a new government, 
operating directly on themselves as individuals, for 
the attainment of objects for which neither the states 
separately, nor the former confederation had been 
found competent. The principle of representation 
is applied in it, not only to the individual citizens of 
the respective states as citizens of the United States, 
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but also to the individual states themselves ; and it 
pervades the three great departments of which the 
government consists. 

Besides a general delegation of the legislative, ex- 
ecutive, and judicial powers to distinct departments, 
to far as necessary to effect the purposes of national 
union, the Constitution specially defines the powers 
and duties of each of those branches of the govern- 
ment. This was essential to peace and safety, in a 
government invested with specific powers for national 
objects, and formed from the union of several inde- 
pendent states, as well as of the individuals com- 
posing them ; each of the former yielding for that 
purpose the requisite portion only of its sovereignty, 
while they retained the executive control of their lo- 
cal concerns. 

In analyzing the Federal Constitution, it may there- 
fore be considered, as has already been indicated, un- 
der two principal points of view, viz. : 

First. With regard to the particular structure and 
organization of the government, and the distribution 
of its powers among the several branches, in refer- 
ence to which, the necessary provisions for their or- 
ganization into separate departments, for making, 
executing, and expounding the laws ; for rendering 
efficient those powers, and for confining them to 
their respective spheres, as well as for ascertaining 
the limits between the national and state jurisdictions, 
are all contained in that instrument. Besides which, 
it comprises the necessary regulations in respect. 

Secondly. To the nature, extent, and limitation of 
the powers conferred on the government of the Union, 
and the restraints imposed on the state governments. 

All the powers requisite to secure the objects of 
national union are vested in the Federal Govern- 
ment, while those powers only, which are not essen- 
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tial to these objects are reserved to the state gOTem* 
ments, or to the people. In all other respects, the 
sovereignty of the individual states remains unalter- 
ed. The respective obligations of duty and allegi- 
ance to them are unimpaired, except that, in all cases 
within the range of its jurisdiction, the higher obli- 
gations of duty and allegiance to the General Gov- 
ernment necessarily supersedes that which would 
otherwise have remained to the separate states. 
From the nature of the case, the national and state 
sovereignties cannot be coequal; for two govern- 
ments of concurrent right and authority in every 
respect, cannot exist in the same society. The su- 
premacy was, consequently, conferred on the Federal 
Government, as the government of the whole, rather 
than on the governments of the constituent parts ; 
otherwise, the establishment of the former, instead 
of "promoting domestic tranquillity," would have 
produced perpetual discord and disorder. The Con 
vention therefore declared, in the name of the ]>eople, 
that the " Constitution, and the laws of the United 
States made in pursuance thereof, and all treaties" 
made under the authority of the Union, should be 
the supreme law of the land* 

The powers thus conferred on the government of 
the United States may be reduced to different classes, 
as they relate to different objects, each of which wiU 
be the subject of distinct, full, and particular investi- 
gation, under their appropriate heads and subdivis- 
ions. But from the view already presented of the 
fundamental principles of the Federal Government, 
in connexion with the general outline exhibited of its 
organization, it may be perceived that the Constitu- 
tion of the United States was erected on the founda 
tion of those inalienable rights, which the people of 
the several states derive, in common with all mui 

Digitized by VjOOQ IC 



CONSTITUTIONAL JUEISPRDBENCE. 57 

kind, from their Creator, and of those institutions and 
privileges which they inherited from their ancestors 
as subjects of the British crownrmodified by their 
situation and circumstances as colonists, and subse- 
quently varied by their successful vindication of their 
natural and political rights in the assertion of their 
independence ; that it was formed on the Republican 
principle oi representatiofi in all its branches, adopted 
by the people themselves, and not by their state le- 
gislatures, and establishes a government proper, 
operating upon every individual residing under its 
jurisdiction, and extending over the Union as one 
national community or body politic — composed, not 
only of the people of the several states, but to a cer- 
tain degree of the states themselves, thus happily 
combining the princi[^es of federation and consoli- 
dation, for the purpose of investing the states, as well 
as the people, with one national character ; that, as 
the Union thus formed constitutes the nation, so the 
peoplo of the several states have, for all the purposes 
of the Constitution, become one people, owing local 
allegiance to the states in which they reside, para- 
mount allegiance to the National Government ; that all 
the powers requisite to secure the objects of national 
union are vested in the General Government, while 
those only which are not essential to that purpose 
are reserved to the states or the people ; that the 
National Government, though united in its powers to 
national objects, is supreme in the exercise of those 
powers ; and that, whenever any of those powers, in 
their exercise, come in collision with the powers re- 
served to the states, the state authority, which is 
subordinate^ must yield to the national authority, 
which is supreme. 

Each state, nevertheless, although no longer pos- 
sessing the absolute independence essential to it as 
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a separate national sovereignty, must still be regard- 
ed as sovereign in all matters not transferred to the 
General Governnient. The supremacy of the Union 
on all those points which are thus surrendered, and 
the sovereignty of the states in those not ceded to 
the nation, have been justly considered as two co- 
ordinate qualities, in attempting to ascertain the real 
meaning of the Constitution, in cases which, from 
the uncertainty and imperfection of human language, 
it is liable t(^ dispute or doubt. As dilSerent views 
and interests haye prevailed, different theories for the 
construction of the Constitution have been advanced. 
It has sometimes been regarded as a mere confeder- 
acy or alliance between the states, implying no sur- 
render of their sovereign power or character ; but 
■this opinion is inconsistent with the nature of the 
federal compact, as explained by judicial interpreta- 
tion of conclusive authority. Some jurists and poli- 
ticians, however, who admit that it constitutes a 
government, have yet contended that, inasmuch as it 
establishes a government of limited powers, it should 
be construed strictly; while others have asserted 
that, from the extensive and high objects to be ac- 
complished by the exercise of these powers, the 
most liberal interpretation should be allowed. As, 
on the one hand, a strict adherence to the letter, 
without regarding the spirit or pursuing the manifest 
sense of the instrument, can only proceed from 
groundless jealousy or concealed hostility to the 
system, so, on the other, a liberal construction may, 
from the possession or desire of power under it, be 
carried to a pernicious extreme. Limitations and 
restrictions may be conceived to exist, by some, 
which would render nugatory the national authority, 
and were, therefore, never meant to be imposed ; 
while concessions of power may be imagined or as- 

Digitized by VjOOQ IC 



CONSTITUTIONAL JURISPRUDENCE. 69 

Bumed by others, incompatible with the sovereignty 
actually retained by the states, if not necessary to 
give effect to the federal supremacy. The true rule 
of interpretation seems to be no other than that 
which is applied, in all cases of correct and impartial 
exposition, to deduce the meaning of the contract 
from its known * design and entire language ; to 
reconcile, and, if possible, give effect, to every part 
of the instrument, and, at the same time, preserve 
the unity and harmony of the whole, in due regard 
to the expressions as well as the intentions of the 
parties. 

On many questions which have already arisen, we 
have the benefit of the learned elucidations of the 
judicial departments of the General, and many of 
ike State Governments ; and wherever the supreme 
federal tribunal has pronounced its solemn decision, 
its authority must b^ deemed conclusive, because 
that court, and that alone, possesses ultimate juris- 
diction upon all points of controversy arising under 
the Constitution of the United States. But where a 
guide so certain and authoritative cannot be found, I 
must endeavour, with the aid of inferior lights, to 
discover the true, but latent meaning of a Constitution 
which, in the language of that venerable and accom- 
plished jurist, the late chancellor of this state, " must 
always be more admired as it is more considered- 
And better understood." 



LECTUEE III. 

OF THE LEGISLATIVE POWEE. 

The first general point of view in which it 
was proposed to consider the Federal Constitu« 
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tion was, " with r^ard to the particular structure 
and organization of the government, and the distri- 
bution of its powers among its several branchesJ*^ 

I have already had occasion to advert to 
the rule inculcating the separation of the legis- 
lative, executive, and judicial departments of 
government, and to remark that it had been sub- 
stantially adhered to in framing our National 
Constitution. These different branches, how- 
ever, have not, in all cases, been kept entirely dis- 
tinct 5 and it therefore becomes necessary to as- 
certain, in limine, the meaning of a political ap- 
othegm, of which none is of more intrinsic value, 
or stamped with the approbation of more en- 
lightened authority. 

From the sense in which the maxim in question 
was first applied by Montesquieu to the English 
Constitution, as well as from the mode in which 
it has been practically acknowledged in several 
of our state constitutions, it is evident that it 
was never understood to require that the three 
departments should be wholly unconnected with 
each other ; on the contrary, it has been satisfac- 
torily shown by the authors of the " Federalist," 
that, unless they be so far connected and blend- 
ed as to give to each a constitutional control over 
the others, the degree of separation which the 
rule requires cannot be maintained. It is obvi- 
ous, indeed, that the powers properly belonging 
to one of the departments ought not to be direct- 
ly and completely administered by either of the 
others. It is equally clear that, in reference to 
each other, neither branch should possess, di- 
rectly or indirectly, an overruling influence in 
the execution of their respective powers. And 
although in our governments each department 
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derives its authority from the same source, and 
equally represents the people, yet the legislative 
branch, as its constitutional powers are at once 
'more extensive and less susceptible of precise 
limitation than either of the others, must neces- 
sarily possess a greater preponderance in the 
political system, and act with greater force upon 
the public mind. In order, therefore, to main- 
tain in practice the requisite partition of pow- 
er, the internal structure of the government would 
be so contrived as to render its constituent parts, 
by their mutual relations, the means of keeping 
each other within their proper spheres of action. 
The great security against a gradual concen- 
tration of the several powers of government 
in the same hands consists in giving to those 
who administer them in one department the ne- 
cessary constitutional means and personal mo- 
tives to resist encroachments from the others. 
A dependance on the people is, no doubt, the 
primary control on the government 5 but experi- 
ence had shown the framers of our Constitution 
the necessity of auxiliary precautions 5 and the 
remedy they devised for the natural predomi- 
nance of the legislative authority was the divis- 
ion of the legislative body into two branches, 
and rendering them, by different modes of elec- 
tion and principles of action, as little connected 
with eacb other as the nature of their common 
functions and dependance on the people would 
admit. The comparative weakness of the exec- 
utive branch, on the other hand, was fortified, 
by investing it with a qualified negative on the 
acts of the Legislature, and connecting it with the 
weaker branch of that stronger power, by allow- 
uig the latter to participate in certain executive 
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duties ^ while the judicial department was deem* 
ed to he equally secure, from the nature of its 
constitutional powers, the permanency of its 
character, and the independent tenure by which 
its functionaries hold their offices. Thus the 
mutual participation, to a limited extent, of the 
several branches of the goverment in each oth- 
er's power, was- rendered subservient to their 
mutual independence, and the apparent violation 
of a fundamental principle of the Constitution 
converted into a security for its preservation. 

I now proceed to examine and explain the or- 
ganization of these separate departments of gov- 
ernment, as established by the Federal Constitu- 
tion, in their order, and commence with a review 
o( the Legislative Power ; under which title 1 shall 
consider. 

First, The constituent parts of the Legislature, 
' with the mode of their appointment. 

Secondly. Their joint and several powers and 
privileges. 

And, Thirdly* Their method of enacting lawg, 
with the tinies and modes of assembling and ad- 
journing. 

I. All legislative powers granted by the Con- 
stitution are vested in a Congress of the United 
States, consisting of a Senate and a House of 
Representatives. These terms, conferring the 
legislative authority, impart its limitation to the 
objects specified in the Constitution. And, be- 
sides the end already stated to have been pro- 
posed by the division of the Legislature into two 
separate and independent branches, another inri- 
portant object is accomplished by it, and that is, 
preventing the evil effects of excitement and pre- 
cipitation, which had been found, by sad expert* 
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ence, to exert a powerful and dangerous sway in 
single assemblies. 

No portion of the political history of mankind, 
according to the elder President Adams,* is more 
full of instructive lessons on this subject, or con- 
tains more striking proofs of the factious insta- 
bility and turbulent misery of states under the 
dominion of a single unchecked legislature, than 
the annals of the Italian Republics of the Middle 
Agesi. They arose in great numbers, and with 
dazzling but transient splendour, in the interval 
between the falls of the Western and Eastern 
Empires, and were all constituted with a single 
unbalanced legislative assembly. They were 
alike wretched in existence, and all ended in 
similar disgrace. At the commencement of the 
French Revolution, many of their speculative 
writers, pseudo-philosophers, and visionary pol- 
iticians, seem to have been struck with the sim- 
plicity of a legislature consisting of a single cAam- 
ber, and concluded that more was useless and 
expensive. This led the veteran statesman t<? 
write and publish, during his residence in Eu- 
rope, his great work, entitled, " j1 Defence of tht 
Constitutions of Government of the United States ^^ 
in which he vmdicates, with ^reat learning and 
ability, the advantage and necessity of dividing 
the Legislature into two branches, and of distrib- 
uting the powers of government among distinct 
departments. He reviewed the history and ex- 
amined the constitutions of all the mixed and 
free governments which had existed from the 
earliest records of time, in order to deduce, with 
more certainty and force, his great practical 
truth, that single legislatures, without check or 
* Defence of the American Constitutions. 
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balance, or a government with all authority col* 
lected in one centre or department, were vio- 
lent, intriguing, corrupt, and tyrannical domina- 
tions of majorities over minorities, uniformly and 
rapidly terminating their career in profligate 
despotism. 

This visionary notion of a single assembly 
was, nevertheless, imbodied in the constitution 
adopted by France in 1791 ; and the same false 
and vicious principle continued for some time to 
prevail with the sublimated theorists of that coun- 
try. A single chamber was again established in 
the plan of government published by the Con- 
vention in 1793. Their own suflbrings, however, 
at length taught the French people to listen to 
that oracle of wisdom, the experience of other 
nations and other ages, which, amid the tumult 
and violence of the passions which influenced 
them, they had utterly disregarded, and which, 
under any circumstances, their national vanity 
would otherwise have led them to despise. . " No 
people," said Boissy d^Jlnglas, one of their great- 
est orators, " no people can testify to the world, 
with more truth and sincerity than the French, 
the dangers inherent in a single legislative assem- 
bly, and the point to which factioti may mislead 
an assembly without check or counterpoise." 
We accordingly find, that in the next of their 
ephemeral constitutions, which appeared in 1797, 
there was a division of the Legislature into two 
co-ordinate branches ; and the idea of two cham- 
bers was never abandoned, either under the mil- 
itary despotism of the empire, or in the charters 
obtained upon the restoration of the monarchy, 
or upon the subsequent revolution and change 
of dynasty. 
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Our country had, indeed, afibrded more than 
vne instance in point, in which, fortunately, how- 
ever, the evil consequences were by no means 
so great as those experienced in France. The 
legislatures of Pennsylvania and Georgia con- 
sisted originally of a single house ; but the in- 
stability and passion which marked their pro- 
ceedings, far short as they were of the least of 
the atrocities of the French National Convention, 
were the subject of much public animadversion 
at the time ; and in the subsequent reforms of 
their constitutions, the people of those states 
were so sensible of this defect, and of the evils 
they had sufiered from it, that a Senate was in- 
troduced into both of their amended constitu- 
tions. There was a farther reason for the divis- 
ion of the legislative powers in the goyemment 
of the United States, arising from its federative 
character, but which, from its peculiar impor- 
tance, deserves a fuller explanation. 

On those just principles of public polity on 
which our Constitution is founded, it is essential 
that in communities,- thoroughly incorporated 
into one nation, the inhabitants of every geo 
graphical district or territorial subdivision should 
have their proportional share in the government j 
while among independent sovereign states, bound 
together by a simple league, the several parties, 
however unequal in respect to territory and popu- 
lation, should have an equal share in the public 
councils. It was therefore reasonable and prop- 
er, that in a republic partaking both of the na- 
tional and federal characters, the government 
should be founded on both those principles of 
representation. Hence, in the constitution of the 
legislative powers, the House of Representatives 
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was eonstr acted an the principle of proportionaly 
and the Senate on that of eqtud, representation ; 
and although this equality in the latter was evi- 
dently the result of a compromise between the lar- 
ger and smaller states, yet it afforded a convenient 
and efiectual mode of applying the rule of com- 
bined representation to that co-ordinate branch, 
and necessarily induced a separation of the two 
bodies of which Congress is composed. 

I. The House of Representatives was according- 
ly founded on the principles of proportu^inal rep- 
resentation \ yet not purely and abslractedly so, 
but with as much conformity to that principle as 
was practicable. It is composed of representa- 
tives of the people of the several states^ not of the 
people of the United Stat.es at large ; and in this 
respect it partakes of the federative quality. Nei- 
ther are the qualifications of the electors uni- 
form, as much variety of opinion and practice 
exists concerning them in the several states. 
The representatives in Congress are chosen ev- 
ery second year, by the people of the several 
states who are qualified to vote for the most nu- 
merous branch of the State Legidature. No per- 
son can be a representative until he has attained 
the agfe of twenty-five years, and has been seven 
years a citizen of the United States ; nor unless 
he is an inhabitant of the state for which he is 
chosen. When vacancies happen, from death or 
resignation, in the representation of any state, 
its executive authority is directed to issue writy 
of election to fill them, either at a general or 
special election. 

The general qualifications' of electors of the 
ttiost numerous branch of the state legislatures 
are, that they be past the age of twenty-one 
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yealre, (te^ tesident citizens of the stftte in which 
they vote, and have paid taxes. In some of the 
states they are required to pcjssess property of a 
certain description or amount, and in others to 
be white as well as free citizens. These different 
qualifications are, in some instances, differently 
combined, dr restricted and modified; and, in 
most others, are so large as to include all persons 
who are of competent discretion, and interested 
in the welfare of the government, liable to per- 
form any of its duties, or bear any of its burdens : 
60 that the: House of Representatives may be 
Bttid very fairly to represent the whole body of 
the people. 

Several of the state constitutions have pre- 
scribed the same, if not higher, qualifications in 
the elected than in the electors, and some of them 
require a religtous test. But the Constitution of 
the United States requires no evidence of prop- 
erty in the representative, nor any declaration 
lof his religious belief. He is merely required 
to be a citizen of competent age, and free froni 
undue bias or dependance, by not holding any 
office of trust ot profit under the United States. 
The term for which he is elected to serve is not 
so short as to prevent his obtaining a compre- 
hensive acquaintance with his duties, nor so 
long as to tempt him to forget his dependance 
on the approbation of his constituents. Frequent 
elections, moreover, have a tendency to dimin- 
ish the importance of the office, and to render 
the people indifferent to the exercise of their 
right ; while, on the other hand, long intervals 
between the elections are apt to produce top 
great excitement, and, consequently, to render 
ikie periods of their return a seasob of too se- 
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yere competition and conflict for the public traii« 
quillity. The Constitution has certainly not de- 
viated in this respect to the latter extreme, in 
the establishment of biennial elections. Consid- 
ering the situation and extent of the country, 
the medium adopted combines as many advan- 
tages, and avoids as many inconveniences, as 
any other term which might have been adopted. 

The representatives are directed to be appor- 
tioned among the states according to numbers, 
which are determined in each state by adding 
to the whole number of free persons, exclusive 
of Indians not taxed, three fifths of all other per* 
sons. This rule of apportionment is obnoxious 
to the objection that three fifths of the slaves in 
those states where slavery still exists are compu- 
ted in settling the representation. But the pro- 
vision which thus permits them to swell the pop- 
ulation, and thereby increase the political weight 
and influence of the states in which their mas- 
ters reside, was the result of necessary compro- 
mise ; and the same rule that apportions the rep- 
resentatives extends to direct taxes: so that 
while their slaves give to the states in question 
an increased number of representatives in Con- 
gress, they contribute also, when that mode of 
taxation is resorted to, to increase the measure 
of their contributions. The mischief, however, 
remains, that their preponderance in the public 
councils, obtained by these very means, has hith- 
erto prevented the imposition of direct taxes, ex- 
cept during a part of the short periods in which 
this country has been engaged in war. 

The Constitution directed an actual enumera- 
tion of the people to be made within three years 
after the first meeting of the Congress it ere- 
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ated, and provides one to be taken, in virtue 
of acts passed for that purpose, within every 
subsequent period of ten years. The number of 
representatives cannot exceed one for every 
thirty thousand, but each state is entitled to at 
least one representative. Upon the return of 
the census^ it was conceived by Congress that, 
without invading the Constitution, the principle 
of apportionment might with advantage be so 
modified as to prevent the loss in the number" 
of representatives, arising from the fractional 
parts produced by the application of the ratio of 
representation, to the representative population 
of the respective states. The aggregate numbers 
of the population of the United States^ as ascer-^ 
tained by that census^ was accordingly divided by 
the ratio adopted in the bill, which was thirty thou- 
sand, and the operation was found to produce the 
quotient of one hundred and twenty ; whereupon 
that number of representatives was apportioned 
among the several states, until as many represent- 
atives as it would give were assigned to each 
state respectively ; and then the residuary or sur- 
plus number was distributed among the states hav- 
ing the highest fractional nimibers, until the whole 
number of one hundred and twenty was exhausted. 
After much debate and strong opposition, this bill 
passed both houses of Congress ; but the correct 
and independent mind of President Washington 
could not reconcile its provisions with the Con- 
stitution, and he returned the bill to the House 
of Representatives, in which it had originated, 
with this objection, ''that the Constitution had 
provided that the number of representatives 
^should not exceed one for every thirty thousand, 
which ratio was to be applied to the respective 

Digitized by VjOOQIC 



TO J«BCTVRB8 ON 

Bumbers of the states ; whereas the bill allotte4 
to several of the states ipore than one represent- 
ative for every thirty thousand of its popula- 
tion." As there was not a constitutional major- 
ity to pass the bill notwithstanding the objec- 
tion, it was subsequently rejected, and a new 
one immediately brought in and pcissed, adopt- 
ing the ratio of thirty-three thousand, and apply- 
ing it to the numbers of the states respectively, 
without providing for the represeQtation of the 
fractional parts, This course has been pursued 
on every subsequent occasion 3 althougbi on the 
return of the fifth census, a proposal for the rep- 
resentation of the fractioual parts, similar in 
principle to the former, was made f^nd adopted 
in the Senate, but rejected in the House of Rep- 
resentatives* In this case, indeed, the raiio adopt** 
ed exceeded thirty thousandi and was filled by 
the amendment of the Senate at forty-^even thou- 
sand seven hundred i but this ratioy as before, 
was applied to the aggregate number of the 
whole representative population, in order to ob- 
tain the number of representatives, who were 
then, in like manner, apportioned i^mong the 
several states, and the residuary members dis- , 
tributed among those having the highest frac- 
tional numbers exceeding twenty-five thousand. 
In this respect, therefore, the amendment in 
question was liable to the objection of assigning 
a representative to a less number than thirty 
thousand. But had it even assigned the surplus 
to the states having fractions equal to or exceed- 
ing that number, it would still have contravened 
the provision of the Constitution which directs 
the ratio to be applied to the representative num- 
bers of the several states, without in any mciu- 
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&er Boticiog the fractional parts resaltmg from 
the apportionment, or contemplating any othet 
computation than the one expressly directed. 

To guard against a refractory disposition, 
should it ever appear in any of the sister states, 
in the neglect or refusal to exercise the right 
vested in them by the Constitution, of prescri- 
bing the time, places, and manner of holding elec- 
tions of representatives. Congress is empowered, 
at any time, to make or alter such regulations j 
and this power was, for the first time, partially 
exercised by the present Congress. The act 
referred to directs the state legislatures to di- 
vide their respective states into as many dis- 
tricts, for the election of their representatives in 
Congress, as there are representatives to be elect- 
ed in each ; and requiring that each district shall 
consist of contiguous territory, and contain an 
equal number of persons, as nearly as may be, 
without dividing counties, or other similar subdi- 
visions. Several of those states in which the 
principles of anti^federalism and nullification pre- 
vail, demurred in ciarrying this regulation into ef- 
fect, and at last yielded only a reluctant consent i 
and the State of Missouri still holds out against 
a provision^ of which the expediency is as un- 
doubted elsewhere as its constitutionality. By 
the act apportioning the representatives among 
the several states according to the last census, 
the ratio of -seventy-four thousand for a repre- 
sentative was adopted, which gives a total i?um- 
her of two hundred and twenty-three members 
in the next House of Representatives. 

The House of Representatives possesses the 
sole power of impeachment, or of presenting ac- 
cusations against public offik^rs of the United 
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States for malversation in their offices. It has 
also the exclusive right of originating all bills 
for raising revenue ; and this is the only privi« 
lege which that house possesses, in its legisla- 
tive character, which is not equally shared with 
the other ; and even these revenue bills are amend- 
able by the Senate at its discretion : so that, 
in all busine^ appertaining to legislation, each 
house is an entire and perfect check upon the 
other. The proceedings in the House of Repre- 
sentatives are conducted with open doors, ex- 
cept on very special occasions. This publicity 
am>rds the people early and authentic informa- 
tion of the progress, reason, and policy of meas- 
ures pending before Congress, and is, moreover, 
a powerful stimulus to industry and research, 
and to the cultivation of talent and eloquence in 
debate. These advantages^ indeed, may be ac- 
quired at the expense of much useless discussion 
and much valuable time, yet the balance of util- 
ity is greatly in favour of open deliberation ; and 
it is very certain, from the opposition made to 
the experiment of the first Senate to sit with 
closed doors, that such a practice by any legis- 
lative body in this country would not be endured. 
II. The Senate of the United States consists 
of two senators from each state, chosen by its 
Legislature for six years, and each senator has 
one vote. If a vacancy happen during a recess 
of the Legislature, the executive power of the 
state may make temporary appointments untU 
the next' meeting of the Legislature, when th^ 
vacancy must be filled in the ordinary manner. 
Each state, therefore, has its equal voice and 
weight in the Senate of the Union, without re- 
gard to disparity of population, wealthy or terrl* 
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tory. The number of two senators from eaeh 
state would, however, have been found inconve- 
nient, if the votes in the Senate had been taken, 
as in the old Congress, by states. There, if the 
delegates from a state were divided, its vote was 
lost, and this, of course, rendered an uneven 
number preferable. But from the numerical vote 
taken upon all questions in the Senate, a division 
of opinion between the senators of a particular 
state has no influence on the general result. 

The election of senators in Congress by the 
state legislatures has the double advantage of 
favouring a select appointment, and of giving to 
the state governments such an essential agency 
in the formation of the General Government as 
recognises and preserves their separate and in- 
dependent existence, and renders them, in their 
sovereign character, living and active members 
of the federal body. Whether the choice of 
senator should be made by the joint or concur- 
rent vote of the two branches of the state legis- 
latures, the Constitution does not direct. Diffi- 
culties have hence arisen as to its meaning. 
The legislatures are not only to elect the mem- 
bers of this branch of the National Congress, 
but to prescribe the times, places, and manner 
of holding the election, and Congress is author- 
ized to alter such regulations, except as to the 
place. The difference between the two modes 
of election is, that on a joint vote, the members 
of both branches of the Legislature assemble to- 
gether for the purpose, and vote numerically; 
while a concurrent vote is taken by each house 
separately, and the decision of one is subject to 
the approval of the other. The difficulties allu- 
ded to have arisen in cases of their disagree- 
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ment ; but as the legislatures may prescribe the 
manner of choosing senators, it has been consid- 
ered and settled, in the State of New- York and 
several otjier states, that the Legislature may- 
direct them to be chosen by the joint vote, or 
ballot, of both houses, in cases of non-rconcur^ 
rence; and then, of course, the weight of the 
least numerous branch is dissipated and over^ 
come by the heavier vote of the other. This 
construction has been found the most convent* 
ent, and has been too long settled, by the recog- 
nition of senators so elected, to be now disturb* 
ed ; but were the question an open one, I think 
it might be maintained that, When the Constitu^ 
tion directed the federal senators to be chosen 
in each state ^'by the Legislature thereof,'' it 
meant the Legislature in the true technical sense 
of the term, consisting of two branches, acting 
in their separate and organized capacities, with 
the ordinary constitutional negative on each oth* 
er's proceedings, and not the members of the two 
houses per capita. 

The smaller number and longer duration of 
the Senate were intended to render it a safe- 
guard against those paroxysms of heat 'and pas- 
sion which prevail occasionally in more popular 
assemblies. The characteristic qualities of the 
Senate, in the intendment of the Constitution, 
are wisdom and experience. The legal pre- 
sumption, therefere, is, that it will entertain more 
enlarged views of public policy, and feel a high- 
er and juster sense of national character, and a 
greater regard for stability and permanence in 
the administration of the government, than a more 
numerous and changeable body. These qualities, 
indeed, may be found, too, in the other branch 
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of the Legislature, but its constitutional struc- 
ture is not so well calculated to produce them | 
for as the House of Representatives comes more 
immediately from the people, and its members 
hold their seats for a much shorter term, they 
are presumed to partake, with a quicker sensi- 
bility, of the prevailing temper and irritable dis- 
position of the times, and to be in much more 
danger of adopting measures with precipitancy 
and changing them with levity, than the more 
sage and experienced members of the more select 
and less numerous body. In order, therefore, 
to counteract these propensities, to maintain a 
greater confidence in the government, and to en- 
sure its safety at home and its character abroad, 
it was necessary that another body of men, com- 
ing likewise, though mediately, from the people, 
and equally responsible to them for their con- 
duct, but resting on a more permanent basis, 
and constituted with stronger inducements to 
moderation in debate and tenacity of purpose, 
should be placed as a check upon the natural in- 
temperance of the younger and more popular 
branch. 

The Senate, at its first organization, was divi- 
ded, in the mode pointed out in the Constitution, 
into three classes. The rotation intended by 
that division was originally determined by lot, 
and the seats of one of the classes became va- 
cant at the expiration of every second year ', so 
that one third of the Senate is regularly chosen 
every two years. This provision was borrowed 
from some of the state constitutions, of which 
that of Virginia gave the first example ; and it 
is admirably well calculated, on the one hand, to 
infuse into the Senate renewed confidenqe and 
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vigour, and, on the other, to retain a large por- 
tion of experienced memhers, duly initiated into 
the general principles of national policy, and the 
forms and course of legislative business. 

The Senate has the sole power of trying ina- 
peachments. The first recognition of a court 
for that purpose is in the article of the Constitu* 
tion we are now examining, which declares that 
^'the House of Representatives shall have the sole 
power of impeachment," and that "the Senate 
shall have the sole power to try all impeachments." 
The term is thus introduced as of a known 
and definite signification ; and a well-constituted 
court for the trials of impeachments was consid* 
ered by the authors of " The Federalist" as an 
object not more to be desired than difiicult to be 
obtained, in a government wholly elective. The 
delicacy and magnitude of a trust which so deep^ 
ly concerns the political reputation and exist- 
ence of every one engaged in the administration 
of public affairs, may be readily perceived ; as 
will also the difficulty of placing it rightly in a 
government in which the most conspicuous per- 
sons are the leaders, and too often the instru- 
ments of party, and can, therefore, hardly be ex- 
pected to possess the neutrality requisite in re- 
gard to those whose conduct may be submitted 
to their scrutiny. It would be improper, too, to 
commit the cognizance of those ofi^ences which 
are the objects of an impeachment to the ordina- 
ry courts of justice, as the complexities and va- 
riety of political delinquencies are too numerous 
and artful to be anticipated by positive enact- 
ments, and sometimes too subtile and mysterious 
to be fully detected and exposed, in the limited 
period of ordinary investigation. A peculiar tri- 
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bunal seems, therefore, useful and necessary | 
an institution of a liberal and comprehensive 
character ; confined as little as possible to strict 
forms I enabled to continue its sessions as long 
as the nature of the case before it may require 5 
qualified to view the charge in all its bearings and 
dependances, and to appreciate, on sound princi- 
ples of public policy, the defence of the accused. 
" To compose this court of persons wholly dis- 
tinct from th6 other branches of the government, 
and forming a permanent body for the single 
purpose of exercising this jurisdiction, would 
have been as inconvenient as to appoint and coI> , 
lect temporary judges whenever an impeachment 
may be determined on. The Convention who^ 
formed the Constitution thought it most fit and' 
safe to make the Senate the depositary of this 
important trust j and, upon a review of all the 
departments of the government, no other could 
have been found so suitable for the exercise of 
this important jurisdiction. The model from 
which this institution was borrowed was the 
British House of Peers, and it had been previ- 
ously adopted in several of the state constitu- 
tions. Besides the reasons already suggested 
against vei&ting it in the ordinary courts, there 
remains this farther consideration, that the pun- 
ishment consequent upon conviction is not the 
only one to which the offence is liable. The 
judgment, in cases of impeachment, extends no 
farther than removal from office, and disqualifi- 
cation to hold in future any office of trust or 
profit under the United States. But the party 
convicted is, nevertheless, subject to prosecu- 
tion according to the usual course of administer- 
ing the lawj and it would be obviously iinprop- 
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er, if not in a high degree dangerous, that the 
same tribunal who had already disposed- of the 
fame and character of the accused, and of his 
most valuable political rights as a citizen, should, 
in another trial for the same offence, be also the 
arbiter of his life, liberty, or property. 

The only persons liable to impeachment with 
us are those, we have seen^ who Sare, or have been, 
in public office. But a construction has been giv^ 
en to the Constitution, by which a member of the 
Senate was held not to be liable to impeachment. 
The deliberations of the court being held in se- 
cret, we can only infer from the arguments urged 
at the bar, that the term '^ officers" used in the 
Constitution was held not to include senators; 
and on the same principle, members of the Hou^e 
of Representatives would also be exempt from 
liability to this jurisdiction. The grounds of the 
distinction may probably have been that the 
power of impeachment was considered merely 
as a check given to the Legislature upon the 
other two departments, and that, as each house 
of Congress was the judge of its own members, 
all the ends of punishment might be attained by 
expelling a delinquent member. 

When sitting as a court for the trial of im- 
peachments, the senators are put under oath or 
affirmation faithfully and impartially to discharge 
their judicial functions. No person can be con- 
victed but with the concurrence of two thirds of 
the members of the court ; the Vice-president of 
the United States, as President of the Senate, 
being a member of the court ^ with a constant in- 
stead of a contingent vote, presides in it, except 
when the President of the United States is tried ; 
on which occasion the chief-justice presides. 
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The Senate, moreover, in its exclusive con- 
nexion with the executive department, has a neg- 
ative upon the appointment of all officers of the 
United States whose appointment is not other- 
wise provided for in the Constitution ; and the 
advice and consent of two thirds of the senators 
present are requisite to all treaties which are sub^ 
mitted by the consideration of the Senate alone. 
The Senate, however, is not consulted in the first 
instance ; but when a treaty is agreed on by the 
agents employed for its negotiation, the Presi- 
dent, unless he disapprove it, submits it to the 
Senate, and renders to them from time to time 
such information relative to it as they may re- 
quire. The Senate may wholly reject a treaty, 
or they may ratify it in part, or recommend ad- 
ditional or explanatory articles^ which, if the Pres- 
ident approve, agietin become the subject of ne- 
gotiation with the foreign power; when the 
whole receives the sanction of the Senate, the 
ratifications are exchanged, and the treaty be- 
comes obligatory upon both nations. Although 
not expressly required by the Constitution, yet, 
from the fitness and exigency of the case, the 
proceedings of the Senate on these occasions are 
always with closed doors ; and the contents of 
the treaty, and the information connected with 
it, are, from motives of delicacy and good policy, 
kept secret until the publication, or other termi- 
nation of the negotiations in regard to it, rei\der 
such reserve no longer necessary. From the su- 
perior weight and delicacy of the trusts thus con- 
fided to the Senate, the Constitution requires that 
a senator should be thirty years of age, nine years 
a citizen, and, at the time of his election, an in- 
habitant of the state for which he is chosen. 
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The Constitution directs that Congress shaU 
assemhle at least once' in every year, and that 
such meeting shall he on the first Monday in De- 
cember, unless another day be appointed by law. 
So that, until the time fixed, either by the Consti- 
tution or the law, the action of Congress cannot 
commence^ unless the President, in the exercise 
of his constitutional power, shall, on an extraor- 
dinary occasion, think proper to convene them 
sooner. Congress also, by a concurrent resolu- 
tion, to which, in this case, the assent of the 
President is not required^ fixes the time of its 
own adjournments. But during a session neither 
house, without the consent of the other, can ad- 
journ for more than three days, nor to any oth- 
er place than that in which it is sitting. 

Although Congress may be convened by the 
President, and in cases of disagreement between 
the two houses as to the time of their adjourn- 
ment, he may adjourn them to such time as he 
may think proper, yet our National Legislature 
possesses this great advantage over all others, 
which may in all cases be adjourned or dissolv- 
ed at the pleasure of the executive authority, 
that if, in the opinion of Congress itself, the pub- 
lic good may require it, they may continue un 
interruptedly in session until the expiration of 
the term for which the House of Eepresentative9 
is elected ; and it may appoint as early a day as 
it^inks proper for the meeting of the next Con- 
gress. And among the benefits of our written 
Constitution, it may be accounted as one of the 
most valuable, that no act of Congress can pro- 
long its own existence beyond the time fixed by 
that fundamental law. 
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LECTURE IV. 

OF THE EXECUTIVE POWER. 

In the construction of a RepaUican government, 
there is no point more difficnlt of adjustment than the 
proper constitution of the executive power. The ob- 
ject of this department being the execution of the 
laws, good policy requires that it should be organi- 
zed in the mode best calculated to efiect that end 
with precision and fidelity. In the proceedings of 
the jDther branches of the government, deliberation is 
necessary. Both in making and expounding the 
laws, caution and consultation are implied as indis^ 
pensable duties. But when laws are duly made and 
promulgated, they only remain to be executed. No 
discretion is vested in the executive officer in regkrd 
to their wisdom and expediency. What has been 
declared, under the forms of deliberation prescribed 
by the Constitution, to be the meaning and intention 
, of the Legislature, should be carried into prompt ex^ 
edition, and due effect given to it by the executive 
department, until repealed by the legislative power, 
or pronounced unconstitutional by the judiciary, in 
which latter case, the act of the Legislature is ascer- 
tained to be void, and neither public officers nor pri- 
vate citizens are responsible for its neglect or viola- 
tion. 

But every individual is bound to obey a constitu- 
tional law, however objectionable in other respects 
it may appear to him ; and whosoever refuses or 
withholds obedience to a law on the ground even of 
it« unconstitutionality, does so at his peril ; for if the 
question be judicially decided, by a competent tribu- 
nal, in £stvour of its validity, he is lialde to all the le- 
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gal consequences of disobedience. The presump- 
tion, moreover, is always in favour of a law passed 
according to the forms of the Constitution ; and where 
the chief executive magistrate has a negative upon 
the acts of the Legislature, that presumption is, of 
course, the strbnger against him, especially as tc 
laws passed under his own administration, and which 
must, therefore, have received his official approval. 
For in such a case, the existence alone of the law 
is evidence of his admission of its constitutionality, 
if the negative he possesses be absolute ; and, if 
qualified, it shows that his objections were overruled, 
and the law subsequently passed on a reconsidera- 
tion, as required on such occasions by the Constitu- 
tion. If the law to which he objects were passed 
under a former administration, his official, if not 
his personal obligation, is not less absolute and per- 

' em^tory. For the negative vested in him is a legis- 
lative, and not a judicial power, and to allow a con- 
trary doctrine would be to admit the existence of a 
right in the executive department to repeal laws with- 
out the intervention of the Legislature. As, therefore, 
the executive power is not only bound to obey, but 
to carry into effect the law, the essential qualities re- 
quired in that department are promptness, vigour, 
and responsibility. 

A prompt submission to the law, and an immediate 
preparation to enforce it, are absolutely necessary in 

' respect to the authority from which it emanates. In 
regard also to its effect — whenever the time of acting 
on a law has arrived, its operation should be imme- 
diate and decisive, otherwise the sense of its protec- 
tion and control will be weakened, and its powei 
unfelt and forgotten. On general principles, there- 
fore, as delay is reprehensible, promptness is a duty, 
the non-performanco of which, in certain casesi ena- 
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61es the transgressor to escape punishment. For 
this reason, it is both wise and humane that the ex- 
ecution of the law should be speedy, and that no un- 
necessary interval should be allowed between its 
violation and the adoption of measures to enforce it« 

For this purpose, the executive magistrate should 
be endowed with sufficient energy, A feeble execu- 
tive department implies a feeble execution of the 
government, which is but another name for a bad ex- 
ecution ; and a government in which the laws are 
not faithfully executed, whatever it may be in theory, 
must in practice be a bad one. A vigour of action 
duly proportioned to the exigencies which arise 
must be imparted to the executive power.* But for 
this purpose, the proportion of power vested to the 
occasions that may be expected to require its exer- 
cise should be as exact as possible; for if the 
power fall short, the evils already adverted to will en- 
sue ; and if it exceed its true proportion, the liberties 
of the people would be endang^ed. It is difficult, 
however, in a written Constitution, to adopt general 
expressions precisely descriptive of the proper ex- 
lent and limitation of this power. To guard, there- 
fore, against its abuse, as well as to ensure a faithful 
execution of the general trust reposed in this de- 
partment, it is requisite that it should be held respon* 
sible to the people for official delinquencies. 

These three qualities of promptness, vigour, and 
responsibility are certainly most likely to exist where 
the executive authority is limited to a single person, 
moving at the discretion of a single will. In some 
republics, the fear of danger from such a head has 
led to the introduction of councils, and other subdi- 
visions of the -executive power, and the consequent 
imbecility and distractions of those governments 
have probably contributed to the preference given in 
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Europe to monarchies. It was falsely conceived 
that to vest the executive power in a single person 
was inconsistent with the nature and genius of a re* 
public, or that a republic thus constituted could long 
maintain its freedom against the ambitious views of 
a single chief. But during the American Revolu- 
tion, neither the fervour of Republican princi^des, 
nor resentment towards the monarchy then arrayed 
against us, overpowered the deliberate judgments of 
our statesmen, and, upon the establishment of inde* 
pendent governments, almost all the states adopted 
the principle of unity in the executive power. The 
experience of more than half a century has evinced 
that, under proper limitations, no abuse of the power 
is to be apprehended merely from its unihf, while 
every government, ancient and modem, constituted 
upon the scheme of a compound executive authority, 
had suffered from the evils of division, indecision, 
and delay, while the public interests have been sac- 
rificed, or have languished under a feeble and irregu- 
lar management. In those states of our Union where 
executive councils have been tried, this weakness 
and inefficiency have been strikingly exemplified. 
In most instances in which they were at first adopt- 
ed, they were speedily abandoned, and a single per- 
son substituted, in accordance with the lights afforded 
to the states in question by their own experience, or 
the institutions of their neighbours. 

Unity not only increases that efficiency which is 
necessary to preserve tranquillity at home and com- 
mand respect abroad, but it is requisite to secure the 
responsibility of the executive power. Where there 
is but one agent, every act can be traced and brought 
home to him ; nor can there be any concealment of 
the real author, and generally none of the true mo- 
tives of public measures, where there are no associ- 
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ates to divide or mask responsibility. The eyes of 
tine people will be constantly directed to a single 
conspicuous object, and for these reasons, De Lcime 
considers it a sound maxim of policy, that the ex- 
ecutive power is more easily confined where it is 
one and indivisible. " If the execution of the laws," 
he observes, '* be intrusted to a number of hands, the 
true cause of public evils is hidden. Tyranny in 
such states does not always beat down the fences 
that are set around them, but it leaps over them. It 
mocks the efforts of the peojde, not because it is in- 
vincible, but because it is unknown." 

In accordance with these principles, the Federal 
Constitution vests the executive power in a single 
person, who is styled " The Presidbnt of the Uni- 
ted States ;" the qualifications and election, the 
powers and duties of which high ofiicer will now be 
the subject of consideration. 

I. The Constitution requires that the President 
should be a natural-bom citizen of the United States 
at the time of its adoption ; have attained the age of 
thirty-five years, and have been fourteen years a resi- 
dent within them. Considering the magnitude of tht 
trust, and that the executive department is the ulti- 
mately efficient power in the government, these re- 
strictions will not appear useless nor unimportant. 
The qualification required of citizenship was intend<» . 
ed to prevent ambitious foreigners from intriguing 
for the office, and to cut ofif all those inducements 
from abroad to corruption, tntervetUdon, and war, 
which have frequently and fatally harassed the elect- 
ive monarchies of Europe. The age required in 
the President is sufficient to have formed his public 
and private character, and the previous term of d^* 
mestic residence is intended to afford his fellow-cid 
zens the opportunity of gainincr a correct knowledge 
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of his principles and capacity, and to enable him to 
acquire habits of attachment and obedience to the 
laws, and of practical devotion to the public welfare. 

The mode of his appointment presented one of 
the most difficult questions that occupied the Con- 
vention ; and if ever the tranquillity of this nation is 
to be disturbed, and its peace jeoparded, by a strug- 
gle for power among ourselves, it is the opinion of 
some of our wisest statesmen that it will be on this 
very subject of the choice of President. It is there- 
fore the more remarkable, that this was almost the 
only part of the federal system, of any importance, 
which escaped without the severest censure, or re- 
ceived the slightest mark of approbation from its oppo- 
nents. By the authors of " The Federalist," the man- 
ner of choosing the President was affirmed to be, 
" if not perfect, at least excellent," and to unite, in 
an eminent degree, all the advantages of which the 
selection and association were to be de&ired. It is, 
nevertheless, considered by Mr. Chancellor Kent as 
"the question which is to try the strength of the 
Constitution ;" and that, " if we are able, for half a 
century hereafter, to continue to elect the chief ma- 
gistrate of the Union, with discretion, moderation, 
and integrity, we shall undoubtedly stamp the high- 
est value on our national character, and recommend 
. our Republican institutions, if not to the imitation, yet 
certainly to the esteem and admiration of the more 
enlightened part of. mankind." 

The experience of ancient and modem Europe 
has certainly, as this eminent jurist observes, been 
unfavourable to the practicability of the fair and 
peaceable election of the executive of a great nation. 
It was found impossible to guard such elections from 
the mischiefs of foreign intrigue and domestic turbu- 
lence, from violence or corruption; and men have 
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generally sought refuge from the danngers of popular 
elections in hereditary chief magistrates, as the lesser 
evil of the two. Archdeacon Paley condemns all 
elective monarchies, and thinks nothing gained by a 
popular choice worth the dissensions, tumults, and 
interruptions of regular industry with which it is in- 
separably connected. But these eonsequences rare- 
ly attend our elections, and no such evils as he de- 
scribes have ever been experienced in our elections 
of a President by th^ electors ; although on one mem- 
orable occasion, of which I shall speak hereafter, 
much riotous and violent conduct was exhibited in 
the House of Representatives, when, upon an equali- 
ty of electoral votes between Mr. Jefferson and Colo- 
nel Burr, in 1801, the choice between them devolved 
on that body. Nor can any serious danger be appre- 
hended in future from such occurrences, when we 
reflect on the nature of the precautions which have 
been so happily concerted to prevent them — in the 
manner of electing the President, and the limitations 
in the nature, extent, and duration of his power. The 
question, too, with us, was very different from the 
wisdom or policy of preferring hereditary to elective 
monarchies in Europe ; where the same restraints 
on the executive authority do not exist to diminish 
its value in the estimation of competitors — where 
diflferent orders and ranks are established in the com- 
munity, and large masses of property are accumula- 
ted in the hands of individuals — where ignorance and 
poverty are widely diffnsed, and standing armies are 
requisite to preserve the stability of the government. 
The slate of society and property in this country, 
and the moral and political habits of the people, have 
enabled us to adopt the Republican principle in rela- 
tion to the chief executive magistrate, and to main- 
tain it hitherto with signal success. From, the pA- 

Digitized by VjOOQ IC 



88 LECTURES ON 

culiar character of our Federative Union, in whick 
the concerns only of the nation, as such, aire confided 
to the General Government, and those of a local de- 
scription to the states — from the nature of the civil 
and municipal institutions of the states, which favour 
the exertions of industry by the certainty of adequate 
rewards, and secure enjoyment, but discourage and 
prevent the accumulation of overgrown estates — from 
the spread of knowledge and the prevalence of mo- 
rality and religious habits, we may reasonably hope 
that the checks which the Constitution has provided 
against the dangerous propensities of our system, al- 
though sometimes contemned by ambitious popular 
leaders, will prove continually and ultimately suc- 
cessful. The election, however, of a supreme ma 
gistrate for a whole nation, affects so many interests, 
addresses itself so strongly to popular passions, and 
holds forth such powerful temptations to ambition, 
that even under the most favourable circumstances 
and wisest regulations, it necessarily becomes a for- 
midable trial to public virtue, and sometimes hazard- 
ous to the public tranquillity. The framers of our 
Constitution, from an enlightened view of all the dif- 
ficulties of the case, did not think it safe or prudent 
to refer the election of the President immediately to 
the people, but confided that power to a small body 
of electors appointed in each state, under the direc- 
tion of the Legislature ; and in order to close the 
door as efifectually as possible against negotiation, 
intrigue, and corruption, they declared that Congress 
might determine the day on which the election should 
bo held, and that the day of election should be the 
same in every state. • 

It was essential that the sense of the people should 
operate in the choice of a person to whom so im- 
portant a trust was to Be confided ; and this end is 
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answered by committing the right of electicHi, not to 
any pre-established body, but to men chosen by the 
people for the special purpose, and under such cir- 
cumstances as would best ensure the freedom and 
purity of the election. It was also desirable that the 
immediate election should be made by men capable 
of analyzing the qualities adapted to the station, and 
acting under circumstances favourable to delibera- 
tion, and to a judicious combination and comparison 
of all the reasons and induceoients proper to govern 
their choice ; and it was fairly and reasonably sup- 
posed that a small number of persons, selected by 
their fellow-citizens from the general mass, would be 
most likely to possess the information and discern- 
ment requisite to such an investigation. It was, 
moreover, pecuUarly desirable to aSbrd as little op- 
portunity as possible to tumult and disorder ; and it 
was therefore considered that the choice of severaly 
to form an intermediate body of, electors, would be 
much less apt to convulse the community with any 
extraordinary or violent emotions, than the choice of 
one^ who would himself be the first object of the pub- 
lic wishes ; and by requiring the electors chosen ia 
each state to assemble and vote in the state in which 
they are appointed, it was intended that they should 
be less exposed to heats and ferments conununicated 
to them from the people, than if they were all to be 
assembled at the same place. 

Nothing more was to be desired, and nothing was 
more anxiously attempted, than that every practica- 
ble obstacle should be opposed to cabal, intrigue^ 
and corruption. These deadly foes to Republicanism 
were naturally to be expected to make their ap- 
proaches from more than one quarter; but chiefly 
from abroad — from the desire of foreign powers tc 
gala aa improper ascendency in our public councils ; 
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and it was apprehended that they might effect this, 
by raising a creature of their own to the chief ma- 
gistracy of the Union. The Convention., therefore, 
guarded against all danger of this sort with the most 
provident and judicious attention. Another, and nof 
less important object was, that the President should 
be indepenclent for his continuance in office on all 
but the people themselves. This object was also 
designed to be secured by making, as we have seen, 
his re-election depend upon a special body of repre- 
sentatives, deputed by the nation for the single pur- 
pose of his election, instead of permitting his contin- 
uance in office to depend on the will of Congress ; 
to whose favour he might, in that case, be tempted 
to sacrifice his duty and official consequence. 

Such were the advantages intended to be combi- 
ned and ensured by t^e plan devised by the Conven- 
tion. Whether they have been altogether realized, 
wiB shall hereafter have occasion to inquire ; for the 
present, it is as well to suggest that the contest which 
arose in 1801 has not been imitated, at least by none 
of equal violence, since the adoption of an amend- 
ment of the Constitution, intended to prevent such 
violence for the future. It has, nevertheless, been 
deemed expedient, by some of our ablest and most 
experienced statesmen, to propose a farther amend- 
ment, disqualifying the President from re-election. 

The Constitution ordains that each state shall ap- 
point, in such manner as its Legislature may direct, a 
number of electors equal to the whole number of sen- 
ators and representatives which the state is entitled 
to send to Congress ; and to prevent the President 
in office at the lime of the election from having an 
improper influence on his re-election by his ordina- 
ry agency in the government, it is declared that no 
senator or representative in Congress, nor any per* 
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son holding an office of trust or profit under the Uni- 
ted States, shall be appointed an elector. In no oth- 
er respect has the Constitution defined the qualifica- 
tions of the electors. In several of the states the 
electors were formerly chosen by the Legislature it- 
self, in a mode prescribed by law, and this method 
still prevails in Delaware and South Carolina. But 
it is to be presumed that there will be less opportu- 
nity for dangerous coalitions, for ambitious, selfish, 
or party purposes, where the choice of the electors 
is referred, as, according to the clear sense of public 
opinion, it now almost universally is, to the people 
at large. The electors are directed by the Consti- 
tution to meet in their respective state's on the same 
day throughout the Union, which, in pursuance of 
the discretionary power vested in Congress, has been 
fixed by law on the first Wednesday in December, 
in every fourth year succeeding the last election. 
The place of meeting rests in the discretion of the 
state legislatures, and is usually at the seat of the 
state government. When thus assembled, and folly 
organized, by filling up^ vacancies occurring from the 
death or absence of any of their number, the electors 
proceed to vote by ballot for two persons, one of 
whom, at least, must not be an inhabitant of the same 
state with themselves. According to the original 
Constitution, they were not to designate which of the 
two they vote for as President, and which as Vice- 
president 5 who was, nevertheless, to be ejected at the 
same time, in the same manner, and for the same 
term as the President. It was merely provided that 
the person having the greatest number of votes should 
be the President, if such number were a majority of 
the whole number of electors chosen,, and that the 
person having the next greatest number of votes of 
the electors should be the Vice-president. But the 
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difficulty already alluded to as having occurred ia 
1801, in procuring a constitutional choice from an 
equality in the electoral votes between two individ- 
Vkdls, which threatened the peace, if not the stability 
of the Union, the Constitution was so amended as to 
require the electors to name in distinct ballots the 
persons voted for respectively as President and Vice- 
president. They are, then, by this amendment di- 
rected to make distinct lists of all voted for as Presi- 
dent and Vice-president, and of the number of votes 
given for each respectively. These lists they are to 
sign, certify, and transmit sealed to the seat of gov- 
ernment of the United States, directed to the Presi- 
dent of the Senate, before the first Wednesday in 
January next ensuing the election. An act of Con- 
gress, passed in March, 1792, requires that body to be 
in session on the second Wednesday in Februaiy, 
when the President pf the Senate, in the presence 
of both houses of Congress, opens the certificates. re- 
eled, and the votes are then counted. The Con- 
stitution does not explicitly declare hy whom the 
votes are to be counted, and the result proclaimed ; 
but the practice has been for the President of the 
Senate to perform those duties, the two houses being 
present as spectators, to witness the fairness and ac- 
curacy of the proceeding, and to be ready to act in 
case no choice be made by the electors. 

The person having the greatest number of votes 
for President is declared to be elected to that office, 
if such number be a majority of the whole number 
of electors appointed ; but if no person have such ma- 
jority, then from the persons having the highest num- 
bers, not exceeding three on the list of those voted 
for as President, the House of Representatives are im- 
mediately, by ballot, to choose the President. But 
M this occasion the votes are to be taken by states, 
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the representation from each state having one voto. 
A quorum for the purpose, of a member or members 
from two thirds of the states, and a majority of all 
the states, is necessary to a choice. Although the 
Constitution directs that, when no person is found to 
have a majority of the electoral votes, the choice 
shall be immediately made by the House of Represent- 
atives, yet it is not held obligatory upon that house to 
proceed to the election directly upon the separation of 
the two houses, but it may proceed to it either at that 
time and place, or omit it until afterward. This con- 
struction was adopted before the amendment of the 
Constitution, and there can be no question smce in 
regard to its correctness, as the amendment express- 
ly declares the choice of the house to be valid, if 
made befDre the fourth of March following the day 
on which the electoral votes are counted. Accord- 
ingly, in 1825, when there was again no choice by 
the electors, the House of Representatives reti/ed to 
their own chamber, and on both occasions the Sen- 
ate were allowed to be present as spectators only of 
the result. 

In case no choice of President be made by the 
House of Representatives before the time thus limited 
for their action, it is declared that the Vice-president 
shall act as President, as in the case of the death or 
constitutional inability of the President. The amend- 
ment in question provides, farther, that the person 
having the greatest number of votes for that office 
shall be Vice-president, if such votes be a majority 
of the whole number of electors appointed ; and that 
if no person have such majority, then from the two 
highest numbers on the list the Senate shall choose 
Ae Vice-president. A quorum for this purpose con- 
sists of two thirds of the whole number of senators, 
mnd a majority of the whole is necessary to a choice. 
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But no person constitjition ally ineligible as President 
can be elected Vice-president. The Constitution, as 
thus amended, does not prescribe specifically when 
or where the Senate is to choose the Vice-president 
in case no choice be made by the electors, and no 
case has occurred to form a precedent ; but from an- 
alogy to the provision and practice in regard to the 
President, it is presumed that the Senate may elect 
one at any time before the ensuing fourth of March 
With respect to the day to which the secondary elec- 
tion is in both cases limited, it is to be remarked thai 
it was adopted in reference to a law existing previous- 
ly to the amendment of the Constitution, which had 
Jdready declared that the term of four years for which 
t}ie President and Vice-president are elected, should 
commence on the fourth day of March next succeed- 
ing the day on which the votes of the electors are 
given. The effect of the amendment, therefore, is 
to render the provisions of the act of Congress, rela-' 
tive to the specific times appointed for the several 
duties enjoined by the Constitution, in regard to the 
Section of President and Vice-president, as' perma- 
nent as the original instrument itself. 

Although the wisdom and policy of this amende 
ment of the Constitution has been doubted by some 
of our ablest jurists and statesmen, there are others 
who consider it an improvement, not only with re- 
spect to voting separately for President and Vice- 
president, in reducing the number of candidates 
from which the congressional selection of a Presi- 
dent is to be made, from five to three, while the Sen- 
ate, in their choice of a Vice-president, is confined 
to the two highest numbers of those voted for by the 
electors. In another particular, also, the amendment 
may be considered beneficial. By the former mode* 
of proceeding, the Senate was restrained from acting 
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until the house had made its selection of a President, 
which, if parties ran high, might be indefinitely de- 
layed. By the amendment, the Senate may proceed 
to choose a Vice-president immediately on the decla- 
ring of the electoral votes. Under the original mode, 
if the House of Representatives, in the event of no 
choice by the electors, did not choose a President by 
the fourth of March, the Vice-president then in office 
was to act as President for the next official term : 
so that, notwithstanding the public confidence might 
have been wholly withdrawn from him, he would 
actually become President for the ensuing four years, 
when he had been chosen by the electors in refer- . 
ence — not in form, but in fact — to the Vice-presiden- 
cy, and that, too, for the preceding term ; whereas, 
on the plan now in force, if no President be chosen 
either by the electors or by the House of Representa- 
tives, the Vice-president, then to fill the office of 
President, will have recently received the suffirages 
of the electors as well as of the Senate. After all, 
however, it may well be doubted whether a greater 
evil has not been introduced by the amendment in 
the greater facility it afifords to party organization, 
and the selection of mere party leaders, which was 
the very evil intended to be guarded against by the 
former regulation. 

From a review of these various provisions, the 
mode of electing the supreme magistrate of the 
Union appears to be well calculated to secure a dis- 
creet choice, and to avoid those evils which the par- 
tisans of monarchy have ascribed, and the experi- 
ence of past ages have, shown to belong, to popular 
elections. It must, nevertheless, be acknowledged, 
that the large and elevated views of the men who 
planned the Constitution, and the expectations of 
those who defended this portion of it, upon the re- 
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fined theoretical reasoning I have adverted to, have 
not been realized in its practical operation and ef- 
fects. It was supposed, as I have mentioned, that 
the election of the President would be committed to 
men not likely to be swayed by party or personal 
bias ; who would act unfettered by previous commit* 
ments, uncontrolled by combinations or discipline, 
and be subject neither to intimidation nor corruption ; 
and it was thought that the choice of an intermedi- 
ate body of electors, consisting of several members, 
would be much less apt to agitate and convulse the 
community than the election of a single person, who 
was himself to be the first object of their wishes. 
Perhaps those views and expectations were founded 
on too exalted an estimate of human nature ; and 
that, making all due allowances for human frailty 
and imperfection, they have not been altogether frus- 
trated. Experience, however, has proved that the 
electors do not, in fact, assemble for a strictly free 
exercise of their own judgments, but for the pur- 
pose of sanctioning the choice of a particular candi- 
date, previously designated by their party leaders. 
In some instances, the principles on which they are 
constituted have been so far forgotten, that the indi- 
vidual opinion of the electors has submitted to the 
dictation of those by whom he was chosen ; and in 
others the electors have even pledged themselves 
beforehand to vote for a candidate prescribed to them 
by the managers of their party ; and thus the whole 
foundation of the elaborate theory on which this part 
of the Constitution was built has been subverted in 
practice. The essential ends of the Constitution 
have, nevertheless, been attained ; and in a govern- 
ment in which parties must ever exist, that system 
may be deemed salutary in its operation which re- 
sults in the election of the most, eminent, or even tke 
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most popular statesman of the most numerous party. 
Had any other mode of election been adopted, it 
would have been impossible, in a Republican gov- 
ernment, to have excluded party consideration^^ in- 
terests, and feelings.. The great objects were to 
preserve purity as well as harmony in the election, 
and secure integrity as well as independence in the 
executive power. Had the choice of President been 
referred in the first instance to Congress, it would, 
without excluding party views and motives, have 
rendered him too dependant on the immediate au* 
thors of his elevation to comport with the requisite 
energy of his department, and have tempted him to 
indulge in intrigues and manoeuvres utterly subver- 
sive of the fairness of the election and the purity of 
his own character. He would then no longer con- 
sider himself reaponsible to the people, but would be 
prone to obey, and fearful to offend, a power which, 
m that case, would have shown itself greater than the 
people themselves. 

Whetb3gr greater ferments and commotions would 
accompany a general election of the President by 
the whole body of the people, than have hitherto 
attended the elections by electors (and certainly 
these have as yet excited no real alarm), or whether 
that mode of election would, with regard to the pre 
scribed ratio of representation, be conveniently prac 
tised, remains, indeed, to be ascertained. It has beef 
objected that such a measure would " lead to an en* 
iire consolidation of the government, and the annihi- 
{ation of the state sovereignties, so far as concerns 
the organization of the executive department." But 
if the difference should consist merely in the form 
and not in the objects of the election, nor in the au- 
thority which orders and controls it — if, for instance, 
the people, in their several states, instead of voting 
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for electors, should in the same manner, at the same 
times and places, and under the same regulations, 
vote directly for the President, and the whole num- 
ber of votes to which the state is entitled under the 
present provisions of the Constitution, should be 
computed as given to the person deceiving the high- 
est vote from the people,! must confess my inability 
to discover why any greater danger should be appre- 
hended to the sovereignty of the states than exists 
under the present system. Nor can I conceive any 
sound objection to such an amendment, if it should 
include a provision superseding, by a secondary re- 
sort to electors, the ultimate reference now made in 
case of no choice by the electors to Congress. On 
the contrary, upon mature consideration, I am con- 
vinced that such an alteration would be found an es- 
sential improvement. It has, indeed, been actually 
proposed and urged in Congress wilh gr^at force of 
argument, especially the part which substitutes a 
final election by electors, in place of the last resort 
to the House of Representatives, in cases where no 
choice is made by the people. 

From the example of the illustrious individual 
who first held the oflice of President, a practice has 
arisen, and seems now to be permanently established, 
for the President to decline a second re-election. 
As this precedent has never as yet been, and proba- 
bly never will be departed from, it has, in effect, 
limited the period of service to eight years, subject, 
however, to an intermediate election. But to render 
the President more independent, the administration 
more stable, and the people more secure, it would 
be better that this improvement should be sanctioned 
and legalized by being incorporated in the system ; 
and this amendment of the Constitution, in connexion 
with that already suggested, has been actually brought 
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forward, and appears to be favoured by some of the 
most intelligent and upright of our public men. 

Having fully explained the manner in v^hich the 
supreme executive office is constituted, and the 
mode of electing the President, I proceed to con- 
sider, 

II. The powers with which he is invested. 

1. The first of these which offers itself to obser 
vation is one which has already been adverted to in 
reviewing the legislative department, and the con- 
nexion between it and the executive power, for the 
preservation of their mutual independence — I mean 
the qualified negative of the President upon the con- 
current acts of Congress, or his right of returning 
bills and resolutions, with his objections to them, to 
the house in which they originated, for reconsider- 
ation, whereby they are prevented from taking effect 
as laws, unless again passed by two thirds of the 
members present in each house respectively. 

The propensity of the legislative department to in- 
trude upon the rights and absorb the powers of the 
other weaker branches of the government, and the 
consequent necessity of furnishing the latter with 
constitutional arms for their defence, have already 
been the subject of remark. From clear and indubi- 
table principles, it has been shown that, without this 
control over the proceedings of Congress, the ex- 
ecutive ♦department would be unable to sustain itself 
against the encroachments of the Legislature. The 
President might be gradually stripped of his authority 
by concurrent resolutions of Congress, or so -weak- 
ened as ultimately to be annihilated by a single vote 
even of the more popular branch of the Legislature ; 
and by the one mode or the other, the legislative and 
executive powers might speedily be united in the 
same hands. Indeed, if no tendency had ever been 
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manifested in legislative bodies to invade the rigbts 
of the executive power, just reasoning and theoretic 
propriety would of themselves teach us that the one 
ought not to be left to the mercy of the other, but 
should, on the contrary, be endowed with a constitu- 
tional and effectual power of self-defence. 

But the power in question has a farther use. It 
not only serves as a shield to the executive author- 
ity, but affords an additional security against the en- 
actment of improper laws. It establishes a salutary 
guard upon the legislative power, well calculated to 
defend the community against the effects of faction, 
precipitancy, or any impulse hostile to the public 
good, which may happen for a moment to influence 
the majority of Congress. The propriety of resting 
such a power in the chief magistrate has been 
sometimes combated on the ground of its presuming 
that a single individual was possessed of more wis- 
dom and virtue than a numerous assembly. The 
question, however, does not depend upon the suppo- 
sition of superior wisdom and virtue in the Presi- 
dent, but upon the presumption that the Legislature, 
if possessed of those qualities in the highest degree, 
would still be fallible ; that the love of power would 
sometimes dispose them to acts injurious to the rights 
of the other members of the government; that a 
spirit of faction might sometimes pervert their delib- 
erations ; and that momentary impressions might 
sometimes impel them to measures which, upon ma 
ture reflection, they would themselves condemn. 
Thus 'the primary inducement of conferring this 
power on the President is to enable him to defend 
himself; the secondary, to increase the chances in 
favour of the community against the passage of bad 
laws by Congress, through haste, Inadvertence, or 
design. 
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2. The President is constituted commander-in- 
chief of the army and navy of the United States, and 
of the militia of the several states when called into 
the service of the Union. The command and direc- 
tion of the public force, to execute the laws, maintain 
peace and tranquillity at home, and resist invasion 
from abroad, are powers so obviously of an executive 
nature, and so peculiarly demand the exercise of 
qualities characteristic of that department — these 
duties have been so uniformly appropriated to it in 
every well-organized government, and are so con- 
sonant to the precedents of the state constitutions, 
that little is necessary to explain or enforce them. 
Of all the cares or concerns of government, the 
management of war, which implies the direction of 
the public force, demands most peculiarly the exer- 
cise of power by a single hand ; and even those of 
our states which have^ in other matters, coupled their 
chief magistrate with a council, have, for the most 
part, concentrated the military authority exclusively 
in him. 

3. The President has the sole power of granting 
reprieves and pardons for ofiences against the Uni- 
ted States, except in cases of impeachment. The 
necessity of such an authority in every government 
arises from the infirmities incident to the adminis- 
tration of human justice. And were it possible in 
every case to maintaih a just proportion between 
the crime and the penalty ; were the rules of testi- 
noony, and the mode of trial, so perfect as to pre- 
clude every possibility of mistake or injustice ; even 
then policy would sometimes require the remission 
of a punishment strictly due for a crime clearly as- 
certained. Both humanity and policy dictate that 
this benign prerogative of mercy should be as little 
as possil^ fettered and embarrassed, and suggest 
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as plainly the expediency of vesting it in the Presi- 
dent. 

As the sense of responsibility is always stronger 
in proportion as it is undivided, it may justly be in- 
ferred that one man will be most ready to listen to 
the force of motives and reasons for mitigating the 
rigour of the law, and least apt to yield to induce- 
ments calculated to shelter a fit object from its ex- 
emplary visitation ; while, on the other hand^ as 
men generally derive confidence from their numbers, 
it may, with equal justice, be apprehended that they 
might often encourage each other in acts of obduracy, 
and be less sensible to the dread of censure for an 
injudicious or affected clemency. The power of 
pardon vested in the President is not, however, with- 
out limitation." He is precluded, as we have seen, in 
cases of impeachment, from screening public officers, 
with whom he might possibly have formed a danger- 
ous or corrupt coalition, or may frequently be his fa- 
vourites and dependants. ^ 

4. The President has power, by jmd with the ad- 
vice and consent of the Senate, to make treaties, pro- 
vided two thirds of the senators present concur. . 

Much difference of opinion seems to prevail among 
writers on government upon the question whether, 
in the natural distribution of power, the authority to 
negotiate and conclude compacts and arrangements 
with foreign nations is properly of legislative or of ex- 
ecutive cognizance. As treaties are declared by the 
Constitution to be a part of the supreme law of the 
land ; as by means of these national engagements 
new relations are formed, and new obligations con- 
tracted, it seems more consonant to the principles of 
the government to consider the right of entering into 
them as falling within the jurisdiction of the Legis- 
lature. On the othet hand, the preliminary negotia- - 
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tions which may be required, and the secrecy and 
despatch proper to take advantage of a sudden and 
fevourable turn in public affairs, render it expedient 
to place this power in the hands of the executive. 
The framers of the Constitution were influenced by 
the latter more than the former consideration ; but 
although the power in question, if we carefully at- 
tend to its operation, will be found to partake more 
of the legislative than of the executive character, yet 
it does not seem to fall strictly within either. The 
essence of the legislative power is to prescribe laws 
for the regulation of the commonwealth ; while the 
execution of those laws, and the employment of 
the public force, either for that purpose, or for the 
common defence, comprise all the proper functions 
of the executive magistrate. The power of making 
treaties relates neither to the execution of subsisting 
laws, nor to the making of new ones. Its objects are 
contracts, which have, indeed, the force of laws, but 
derive that force, not from legislation, but from the 
obligations of good faith. They are not rules pre- 
scribed by the supreme legislative power to the citi- 
zens of the state, but agreements between sovereign 
and independent states. This power, then, forms a 
distinct department, and the Constitution has wisely 
confided it to the President. 

The qualities indispensable in the management of 
international intercourse and negotiation, point to the 
President as the most fit organ of communication 
with foreign powers, and the efficient agent in the 
conclusion of treaties ; while the vast importance of 
the trust, and the operation of treaties as laws, 
strongly recommend the participation of a portion, at 
least, of the legislative power in the office of making 
them. The Senate was most judiciously selected for 
that purpose, not only a&Tthe deposite of the power in 
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that body imparts additional strength and security to 
it as the weaker branch of the Legislature, but be- 
cause, from its smaller number and greater perma- 
nence, it may be more readily convened, and is gov. 
emed by steadier and more systematic views of pub- 
lic policy, and enabled to act with due promptitude 
and firmness. 

5. The President is invested with the power to 
nominate, and, with the advice and consent of the 
Senate, to appoint ambassadors, and other public 
ministers, and consuls, judges of the Supreme Court, 
and all other officers of the United States whose ap- 
pointments are not otherwise provided for, and which 
shall be established by law. But Congress may 
vest the appointment of such inferior officers as they 
may think proper in the President alone, in the courts 
of law, or in the heads of departments. 

The exercise by the people at large of this power 
of appointing the subordinate officers of the govern- 
ment would be impracticable ; and a concurrent right 
of nomination by the Legislature, or any other select 
body, would afford great temptation and opportunity 
to intrigue, favouritism, and corrupt cabals, besides 
releasing the appointing power from all responsibility. 
No plan, I think, could have been devised better cid- 
culated, on the whole, to promote a judicious choice 
of men to fill the public offices, than that which was 
adopted. The power of selecting the heads of de- 
partments (which, by-the-way, are not otherwise rec- 
ognised in the Cofistitution) established by law, to 
aid the President in the discharge of his executive du- 
ties ; of nominating agents, to whom the immediate 
conduct of our international afiairs and the negotia- 
tion of foreign treaties are confided ; and of selecting 
the proper men for high judicial stations, is, with pe- 
culiar piopriety, vest^ in the President, who is held 
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responsible for those acts of his immediate assistants 
and confidential advisers which receive his sanction, 
^ho is charged with the management of foreign af- 
fairs, and bound to see both treaties and the laws 
faithfully executed. 

But the association of the Senate with the Presi- 
dent in the exercise of this power is an exception 
^ to the general delegation of the executive authority 
which, were it not accompanied by the provision 
vesting in him the exclusive right of nomination, 
would be attended by the evils already adverted to. 
This power of nomination is, for all the useful pur- 
poses of restraint, equivalent to the power of abso- 
lute appointment, and imposes upon the President 
the same vivid sense of responsibility, and the same 
necessity of meeting the public approbation or cen- 
sure ; while the advice and consent of the Senate, 
which are necessary to render the nomination effect- 
ual, can never be attended with any mischievous 
consequences, and must at all times prove a check 
upon the misinformation or errors of the President. 
To prevent the inconvenience which would arise 
from occasional vacancies in office when the Senate 
is not in session, the President has power to fill up 
those which happen during recess, by granting com- 
missions which expire at the end of the next ses- 
sion of Congress. 

6. The remaining duties of the President consist 
in giving information to Congress of the state of the 
Union, and recommending to their consideration 
such measures as he shall judge necessary or expe- 
dient. He may, on extraordinary occasions, con- 
vene both houses of Congress, or either of them, and 
in case of disagreement between them, he may, as 
we have seen, adjourn them to such time as lie may 
think proper. It is his duty to receive amba«sa4o]^ 
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and other public ministers, to commission all officers 
of the United States, and generally and comprehen- 
sively to take care that the laws be faithfully execu- 
ted. 

III. The support of the President, which is the 
next subject of examination, is secured by a provis- 
ion in the Constitution, which declares that he shall, 
at stated times, receive for his services a compensa- 
tion, which shall neither be increased nor diminished 
during the period for. which he was elected; and 
that he shall not receive within that time any other 
emolument from the United States, or any of them. 
This provision was intended to strengthen and pre- 
serve the proper independence and energy of the ex- 
ecutive department. It would be in vain to declare 
that the different departments of the government 
should be separate and distinct, if the Legislature 
possessed a control over the salaries of the chief ex- 
ecutive magistrate and the judicial officers. This, 
indeed, would be to disregard the voice of experi- 
ence, and the operation of invariable principles of 
human conduct. The Constitution of Virginia, for 
instance, considers it a fundamental axiom of gov- 
ernment, that the three great departments should be 
kept distinct, so that neither of them should exercise 
the powers properly belonging to another. But, with- 
out taking any precautions to preserve this principle 
in practice, it renders the governor dependant upon 
the Legislature for his annual existence and support. 
The resuh was, as Mr. Jefferson informs us, "that 
during the whole session of the Legislature, the direc- 
tion of the executive by that body was habitual and 
familiar." 

; The Constitution of Massachusetts discovered 
more wisdom, and afforded the first example of a 
constitutional provision for the support of the execu- 
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tive magistrate, by declaring that the governor should 
have a salary of a fixed and permanent value, amply 
sufficient, and established by standing laws. Those 
state constitutions which have been made or amend- 
ed since the adoption of the Constitution of the Uni- 
ted States, have generally followed the example 
which it happily set to them in this and many other 
particulars ; and it has been well observed by one of 
our jurists, that " we may consider it as one of the 
most signal blessings bestowed on this country, that 
we have such a fabric as the Federal Constitution 
constantly before our eyes, not only for national pro- 
tection, but for local imitation and example." 

The appointment of an extraordinary person as 
Vice-president of the United States, and ex officio 
President of the Senate, was originally objected to 
as superfluous, if not mischievous. But it was jus- 
tified principally on two considerations : the first was, 
that, to secure at all times a definite resolution of the 
Senate, it was necessary that the president of that 
body should have a casting vote ; and to take a sena- 
tor from his seat as senator, and place him in that of 
the presiding oflScer, would be, in regard to the state 
from which he came, to exchange a constant for a 
contingent vote. The other consideration was, that 
as the Vice-president may occasionally become a 
substitute for the President in the supreme executive 
ofiice, all the reasons which recommend the mode of 
election prescribed in the first instance for the one, 
apply with great, if not with equal force, to the other. 
The powers and duties of President devolve on the 
Vice-president, not only when no choice is made by 
the electors or the House of Representatives, but 
also in case of the President's removal from office, 
or of his death, resignation, or inability to discharge 
his duties ; and Congress is authorized to provide by 
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law for the case of vacancies in the offices of both 
President and Vice-president. In pursuance of this 
power, it has been enacted that, in the event of such 
vacancies, the President of the Senate pro tempore^ 
and in case there should be no such President of the 
Senate, that the Speaker of the House of Represent- 
atives for the time being, shall act as President of 
the .United States until the vacancy be supplied 
The evidence of a refusal to accept, or of a resigna- 
tion of the office of President or Vice-jpresident, is 
declared by the same act of Congress to be a decla- 
ration in writing, filed in the office of the Secretary 
of State. 

As it might become a question who would be the 
person to serve, if the office of President should de- 
volve on the Speaker of the House of Representa- 
tives, after the Congress for which the last speaker 
was chosen had expired, and before the new Con- 
gress meet, it is usual for the Vice-president to with- 
' draw, from the Senate shortly before the adjourn- 
ment of the session, in order to affi)rd an opportunity 
to that body to choose a president pro tempore ; and 
if lie should die or resign during the recess of Con- 
gress, and a casual vacancy occur in the offices of 
President and Vice-president, the former speaker 
would probably be deemed the person upon whom 
the office was intended to devolve. If the Vice- 
president succeeds to the office of President, he con- 
tinues in it until the expiration of the term for which 
the President was elected ; and if both offices are 
vacant, it is. made the duty of the Secretary of State 
to take measures, under the act of Congress, for the 
election of a President. But, as that act was passed 
before the amendment of the Constitution, and that 
amendment omitted, perhaps intentionally, to provide 
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foi^ tke case, a Vice-president camiot be elected, in 
calse of a vacancy, until the next regular period.* 

In addition to all the other precautions to prevent 
abuse of the executive trust, in the mode of the Pres- 
ident's appointment, in the limitation of his term of 
office, and in the precise and definite restrictions on 
the exercise of his powers, the Constitution has ren- 
dered him amenable to justice for mal-administration. 
The President^ as weU as all other officers of the 
government, may be impeached, as we have seen, 
m treason, bribery, and other high chines and mis- 
demeanours, and, upon conviction, removed from of^^ 
fice. The inviolability of the supreme magistrate, 
as maintained in the English law, is incmnpatibie 
with the theory of our government, as well as with 
&e principles of retributive justice ; and if neither the 
sense of duty^ the force of public ojnnion, nor the 
transitory nature of his power, prove sufficient to se* 
ctire the faithful discharge of the executive office — if 
the President of the United States will use the au* 
thority of his station to violate the Constitution and 
laws, even he, as easily and as promptly as any 
subordinate officer, may be arrested in his course 
by an impeachment. Considering the nature and 
extent of the authority necessarily incident to the sta- 
tion, it was difficult to constitute the office of Presi* 
dent so as to render it equally safe and efficient, by 
combining, in the structure of its power, a due pro* 
portion of energy and responsibility. The former is 
necessary to maintain a firm administration of the 
laws ; the latter, to preserve inviolate the rights of 
the people and of the states. " The authors of the 
Federal Constitution," says the able jurist I have so 
frequently quoted, " appear to have surveyed these 

* Mr. Justice Story, in his Commentaries, ^ 14, 77, hints a doubt 
Whether this act be c<mstitutional. 
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two objects with profound discernment, and have or* 
ganized the executive department with consummate 
skill." 



LECTURE V. 

OF THE JUDICIAL POWER. 

As the personal security and private property of 
every individual depend on the wisdom, stability, and 
integrity of the courts of justice, the judicial power 
interferes more directly and uniformly than either of 
the other departments with all the concerns of social 
and private life. No government can be complete 
in its form, or perfect in its principles of organiza- 
tion, without this power. To make laws and exe- 
cute them are the respective objects of the other two 
departments, and are, indeed, the two principal oper 
ations of government. But laws cannot be fully and 
correctly executed unless there be a power in the 
state to expound and apply them, ^his power be- 
ing auxiliary to the executive authority, partakes, in 
some degree, of its nature. But its office is, in some 
cases, to control the exercise of executive power ; 
and those acts of the latter, which are judicially de- 
clared to be unconstitutional or unlawful, are thereby 
rendered inoperative and void. The judicial depart- 
ment may also be said to participate in the legisla- 
tive power, as its construction of legislative acts is 
binding and conclusive, although this does not prevent 
the Legislature from repairing defects or explaining 
ambiguities, by subsequent laws operating on subse- 
quent cases. 

A higher function, moreover, appertains to this de- 
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partment, tmder a written constitution, founded upon 
true principles of represepiation, and establishing a 
just separation of the three varieties of government ; 
and that is to expound the Constitution, and thereby 
test the validity of the acts of the Legislature, as well 
as those of the executive department, in all cases 
where the question as to their construction arises in 
a. suit at law, or in equity. Hence the more impe- 
rious and absolute necessity of securing, by funda- 
mental provisions, the independence of the judicial 
power. A constitution which omitted to establish 
an adequate judicial power could not successfully be 
carried into effect ; and if, instead of being rendered 
independent, that power be united with one or both 
of the other departments, or if those charged with its 
administration were made dependant on either of 
them, its dignity and utility would be destroyed. 

The judicial power, in every government, must be 
coextensive with the power of legislation. Were 
there no power to interpret, pronounce, and enforce 
the law, the government, if it did not perish by its 
jown weakness, would be corrupted by the usurpation 
of new powers by the Legislature, to the subver8i<Hi 
of public? liberty. But the judicial authority Cannot, 
by the force of language, be made to exceed the le- 
gislative power, for such excess would be inconsist- 
ent with its nature ; and if, by express terms, it 
should, on the other hand, be so restricted as to em- 
brace a part only of the subjects of actual legislation, 
[ the integrity and efficiency of the whole system would 
. be materially impaired. The Constitution, therefore, 
establishes the judicia power as a substantive, inte- 
gral, and independent branch of the government ; and 
this was the more necessary, from the extraordinary 
complications of the authority of the United States 
with that of the several states, resulting unavoidably 
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from the natnre of the Federal Umon. Thejudrci^ 
power of the National Grovemment is accordingly- 
vested " in one Supreme Court, and in such inferior 
courts as Congress may from time to time ordain and 
establish." A chief-Justice is recognised in the article 
which provides that when the President shaM be im- 
peached, the chief -justice shall preside ; and the exist- 
ence of other judges is contemplated by the provision 
which prescribes the manner of their appointment. 
The complete organization, however, of the Supreme 
Court, as well as the establishment of inferior and 
subordinate courts, is provided for by statute. 

In the survey which I propose to take of this in- 
teresting and important branch of the Federal Gov- 
ernment, I shall c(Misider, First, the manner in which 
it is constituted, and. Secondly, the extent and distri- 
bution of its authority. 

The first point embraces these several objects, 
vix. : th6 m6de in which the judges of the several 
courts of the United States are appointed, the tenure 
by which they hold their offices, the provision for 
their support, and the precautions to secure their re^ 
Sponsibtlity. 

1st. The mode of appointing public officers, by 
Ae President and Senate, I have already spoken of 
as generally advantageous, and it seems to me pe- 
culiarly fit and proper with respect to the judicial de- 
partment. The just and ^dgorous investigation and 
punishment of every species of fraud and violence, 
and compelling every man punctually to fulfil his con- 
tracts, are duties not certainly of the most popular 
character, although the faithful discharge of them 
will always command the approbation of the candid 
and judicious. The fittest men would probably pos- 
sess too much reserve and too much severity of mor- 
als to secure an election depending on universal 
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'Mrfltage ; not would the mode of appointment by a 
large delibei^tive assembly be entitled to unqualified 
approbation. There are too many occasions, and too 
many temptations for intrigue and party prejudices, 
and too much scope for the interference of local in- 
terests, to permit such a body to act in such cases 
witb a sufficiently single and steady regard for the 
public welfare. 

2d. The judges, oth of the supreme and inferi(»r 
cmirts, hold raeir ofllces ' daring good behaviottr. 
This tenure, as a standard for the duration and 
continuance in office of the judicial magistracy, is 
considered by the authors of " The Federalist*' as 
one of the most va:liAble of modern improvements in 
the practice of government. In a monarchy, it is 
a necessary barrier against the despotism of the 
prince; in a republic, it is no less essential as a 
defence against the encroachments of the executive 
and legislative powers ; and it is the best expedient 
that can be devised in any government, to secure 
a steady, upright, and impartial administration of 
the laws. This principle, which has been the sub- 
ject of so much deserved eulogy, is one of the many 
benefits derived from the land of our forefathers, 
where the judges anciently held their seats at the 
pleasure of the crown, as does the chancellor to 
this day. It is easy to conceive what a dangerous 
influence this must have given to the king in the ad- 
ministration of justice, in those cases where the 
claims or pretensions of the government were made 
to bear on the rights of a private individual. And 
although, in the reign of James the First, the barons 
of the exchequer, being the court in which jurisdic- 
tion is taken of all matters relative to the revenues 
and property of the crown, were created during good 
behaviour ; and although the comnaissions of the otb- 
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er judges sdso were made so to run* at the restora* 
tion of Charles tke Second, it still remained at the 
pleasure of the crown to prescribe the form of the 
commission, until the statute of William and Mary 
established the conmiissions of all the common- 
law judges to be qiuim diu bene se gesserinU The 
excellence of this provision has recommended its 
adoption by other nations of Europe, and it prevails 
in most of our state constitutions, but in some of 
them under modifications more or less extensive and 
injurious. 

Whoever attentively considers the diflferent de- 
partments of power, must perceive that, in a govern- 
ment in which they are separated from each other, 
the judiciary, from the nature of its functions, will al- 
ways be the least dangerous to the political rights 
secured by the Constitution, because it will have the 
least capacity to invade or injure them. The execu- 
tive power not only dispenses the honours, but wields 
the sword of the community; the Legislature not 
only holds the public purse, but prescribes the rules 
by which the rights and duties of every citizen are 
to be enjoyed and regulated. But the judicial power 
has no command over the sword or the purse ; no 
direction either of the strength or the wealth of the 
society, and can take no active resolution whatsoever. 
It has been truly and emphatically said to have ^' nei- 
ther force nor will, but merely judgment ;" and even 
for the exercise of this faculty, it must depend oi) the 
protection and support of the executive arm. This 
view of the subject shows, in the first place, that the 
judicial is, beyond all comparison, the weakest of 
the three departments of power ; that it can never 
attack, with success, either of the others, and that all 
possible care is required to d'efend it against attacks 
from them. It also shows that, although individual 
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oppression may now and then proceed from the courts 
ot justice, yet the general liberty of the people can 
never be endangered from that quarter, so long as the 
judicial, remains truly distinct from the legislative and 
executive powers. And it shows, lastly, as a conse- 
quence of these previous deductions, and bearing 
immediately on the point we are considering, that no- 
thing can contribute so much to the firmness and in- 
dependence of the judicial power as permanency in 
office. This quality, therefore, may justly be re- 
garded as an indispensable ingredient in its consti- 
tution, and as rendering it the great security of pub- 
lic justice, liberty, and safety. 

3d, In addition to the tenure by which the judges 
hold their offices, the permanent provision for their 
support is admirably adapted to secure their inde- 
pendence. It tends, also, to secure a succession of 
learned men for the bench, who, in consequence of a 
certain fixed support, are induced to relinquish the lu- 
crative pursuit of their practice at the bar for the duties 
of a more important and honourable station — a seat on 
the bench. The Constitution declares, on this sub- 
ject, that all the judges of the United States " shall, at 
stated times, receive for their services a compensation 
which shall not be diminished during their continu- 
ance in office ;" and this provision was deemed an s 
improvement upon the previously existing constitu- 
tions of the states. It was ordained in the Consti- 
tution of Massachusetts, that permanent and honour- 
able salaries should be established by law for the 
judges. But this was not sufficiently precise and 
definite, and the more certain provision in the Fed- 
eral Constitution has been wisely followed in the 
subsequent constitutions of several of the individual 
states. 

The complete and perfect independence of the 
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judges is peculiarly requisite in a limited eeynsthutfon, 
•which, like that of the United States, contains certain 
specific restrictions upon legislative authority, both 
of the Federal and State Governments ; such, for in- 
stance, as that " Congress shall pass no bills of at- 
tainder or expostfticto law," and that " no state shall 
coin money, emit^.bills of credit, or pass laws im- 
pairing the obligation of contracts." Limitations of 
neither of these kinds can be preserved in practice 
in any other way than through the instrumentality 
of courts of justice ; and it is a wise and necessary 
principle of our government, as I shall shdw^ more 
fully hereafter, that the acts both of the Federal and 
State Legislatures are subject to the severe scrutiny 
and impartial interpretation of tribunals who are bound 
to regard the Constitution as the paramount law, and 
the highest evidence of the will of the people ; and, 
consequently, to declare void all acts contrary to its 
tenour. Without this power, not only all the limita- 
tions and restrictions such as I have specified, but 
till the reservations of rights and privileges, ei^r to 
the several states, or their individual citizens, would 
be ineffectual and nugatory. 

4th. But while the Constitution has thus rendered 
the federal courts independent of undue influence 
from the other departments of the government, it hffis 
adopted a precaution for their responsibihty, by ren- 
dering them amenable for any corrupt violation of 
their trust ; and the judges of the United States may 
be hell to answer upon an impeachment ; and, if con- 
victed, they may be removed from the bench, and dis- 
qualified from holding any office in the government. 
This, perhaps, is the only provision consistent with 
.the nec^sary independence of the judicial character 
'in a government of the complex nature of that of the 
United States, and is the only one to be found rela- 
tive to the subject, in the Constitution^ . 
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The want of a provision for removing the judges 
on account of inability, or upon the address of the Le- 
gislature, which exists^ not only in England, but in 
some of the states of this Union, afforded groimd of 
objection when the Federal Constitution was under 
discussion in the state conventions. But the most 
wise and considerate men of that period believed that 
such a provision could not be reduced to practice, 
or, in a government like ours, be more liable to abuse 
than productive of good consequences. A provision 
similar to that in the Constitution of New- York, which 
limits the duration of the highest judicial officers to 
the age of sixty years, was also complained of as an 
omission in the Feder^ Constitution ; but it was ad- 
mirably replied by General Hamilton, one of the 
ablest and nu)st illustrious defenders of that instru- 
ment, that, "in a republic where fortunes are not 
affluent, and pensions not expedient, the dismission 
of men from stations in which they have served their 
country long and usefully — on which they depend for 
subsistence, and from which it will be too late to re- 
sort to any other occupation, should have some bet- 
ter apology to humanity than is to be found in the 
imaginary danger of a superannuated bench." 

The Federal Judiciary being established, as I have 
explained, on principles essential to maintain that 
departmeQt in a proper state of independence, and to 
secure a pure and vigorous administration of the law, 
the Constitution proceeds to designate the objects of 
its jurisdiction. 

It extends the judicial power of the United States 
to all cases in law and equity arising under the 
Qonstitviion and laws of the Union, and treaties, made 
under their authority ; to all cases affecting amhas- 
sadors, other public ministers^ and consuls ; to all ca- 
ses of admiralty and fRaniime jurisdiction ; to coutvo' 
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versies to which the United States are a party ; y} 
controversies between two or more states ; between a 
state, when plaintiff,' and citizens of another state ; be* 
tween citizens of the same state claiming land undet 
grants from different states ; and to controversies be- 
tween citizens of the United States and foreign states^ 
citizens, or subjects. As it stood originally, the judi- 
cial power of the United States extended to suits 
prosecuted against an individual state by a citizen of 
another state of the Union, or by citizens or subjects 
of any foreign state. The states, however, were not 
willing to be arraigned as defendants before the Fed- 
eral Courts at the instance of private persons ; and 
it was subsequently declared, by an amendment to 
the Constitution, that the judicial power should not 
be construed to extend to any suit of law or equity 
commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or 
subjects of any foreign state. 

The propriety of vesting the jurisdiction, as it now 
stands, in the judicial department of the United States, 
seems to result necessarily from their union as one 
nation ; and its exercise by the national tribunals 
ma%be considered requisite to the existence of the 
Federal Government. It may be profitable, how- 
ever, at the present moment, to view this branch of 
our subject somewhat in detail, in particular refer- 
ence to questions arising under the Constitution and 
laws of the United States. 

The fitness of extending the jurisdiction of the 
Federal Courts to cases arising under the Constitu- 
tion, in contradistinction to those arising under the 
laws passed in virtue of its authority, results from 
the obvious necessity of a tionstitutional method of 
giving eflScacy to those provisions of the compact 
which neither require nor admit of an act ort the part 
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of the National Legislature to sanction or enforce 
them. What, for instance, would avail the restric- 
tions on the states, without some constitutional mode 
of compelling their observance? The individual 
states are prohibited from the performance of a va- 
riety of acts, some of which are incompatible with 
the objects and interests of the Union, and others 
with the principles of good policy. The imposition 
by state authority of duties on imported articles is 
an example of the first, and the emission of bills of 
credit a specimen of the second. Now, in the face 
of the experience afforded under the former confed- 
eration, it will hardly be pretended that such prohi- 
bitions would be scrupulously regarded without some 
effectual power in the government to restrain or cor- 
rect their violation. The power must either be a di- 
rect negative on the state laws, vested in the execu- 
tive powiBr of the Union (which, indeed, was propo- 
sed as the alternative in the General Convention), or 
an authority in the Federal Courts to overrule such 
laws of the several states as contravene the National 
Constitution. The latter expedient was preferred 
by the Convention, and was unquestionably most ac- 
ceptable to their constituents ; and there is no third 
course that can be imagined, short of the doctrine of 
nvJlificatioTij which assumes a power in any one state 
to suspend, if not to subvert, within its own limits, 
the acts and operations of every department of the 
Federal Government, though every other member of 
the Union admit their validity and submit to their 
authority. 

As to extending the jurisdiction of the national 
courts to all cases aVising under the Jaws of the 
United States, it seems impossible, by any argument 
or illustjation, to rounder its propriety clearer than it 
appears from the mere statement of the question. 
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If there be such things as political axioms or truth9 
in the science of governnjent too plain to be dis- 
puted, the principle already stated, that " the judicial 
power must be coextensive with the power of legis- 
lation,"^ must certainly be one of them ; and in gov- 
ernments formed from the union of the people of so 
many separate and independent states, as well as of 
those states themselves, as one nation, organized un- 
der a written compact of government, the mere ne- 
cessity of uniformity in the interpretation of the 
national laws is sufficient to decide the question. 
If the courts of the United States have not this para- 
mount jurisdiction, it must remain without control in 
the tribunals of the states ; and six-and-twenty inde- 
4)endent judicatures, with final jurisdiction over the 
.same kind of causes, arising under the same laws, 
would present a monstrous anomaly in judicial or-* 
^anization and procedure, from which nothing but 
contradiction and confusion could ensue. The peo- 
ple of the United States have declared that the Con- 
stitution and the laws, and all treaties made in pur- 
suance of it, sha,ll be the supreme law of the land ; 
and that the judges in every state shall be bound by 
it, ** anything in the constitution and laws of any stat^ 
to the contrary notwithstanding,^ Congress, no more 
than the state legislatures, have power to pass laws 
repugnant to the Federal Constitution ; because that 
Constitution is not only the paramount, but dso the 
fundamental .law ; and those laws only which are 
passed in pursuance of the Constitution are declared 
to be supreme, in reference to the constitutions and 
laws of the states. Every act, therefore, of Congress, 
as well as of the state legislatures, and every part of 
the constitution of any state, which is repugnant to 
tho Coiistitutiou of the United States, is necessarily 
void. This w« must regard as a clear and settled 
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principle of our national jurisprudence, unalterable 
by any aujihority but that from which the national 
compact is derived, and not liable to change even by 
that authority, except in the mode prescribed by the 
instrument itself. Now, as the judicial power of the 
Union is declared to extend to all co^^^ arising un- 
der the Constitution, to that power it must neces- 
sarily belong, in ca^es wherein the question is ju- 
dicially presented for decision, to determine what is 
the supreme law ; and the judgment of the Supreme 
Court must be final and conclusive, because the Con- 
sUtution invests that tribunal with the power to de- 
cide, and gives no appeal from its decision. But if 
an act of Congress admit of two interpretations, one 
of which brings it within, and the other presses it 
beyond the constitutional authority of Congress, it is 
the duty of the courts to adopt the former construction, 
because a presumption ought never to be indulged 
that Congress meant to exercise or usurp any uncon- 
stitutional authoriQr. 

Some perplexity exists in regard to the right of 
courts of justice to pronounce legislative acts void, on 
the ground of their unconstitutionally, from apprehen- 
sion that the doctrine would establish a superiority of 
the judicial over the legislative power. As the sub- 
ject is of great practical importance, a rapid survey 
of the groundr on which it was defended by our most 
eminent statesmen cannot be disadvantageous ; es- 
pecially as it exhibits a contemporaneous construc- 
tion of the highest withority of that part of the Con- 
stitution. " There is no position," say the illustri- 
ous authors of " The Federalist," ** which depends on 
clearer principles, than that every act of a delegated 
authority, contrary to the commission under which it 
is exercised, is void." No legislative act, therefore, 
coutraiy to the Constitution, which is the commis- 
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sion by which every department of the goyemment 
equally derives its authority from the people, can be 
valid. To deny this woiild be to affirm that the 
deputy is superior to his principal ; that the servant 
is above his master ; that the representatives of the 
people are greater than the pec^le themselves ; , and 
that persons acting in virtue of a delegated authority 
not only assume what their powers do not authorize, 
but what th^y expressly forbid. If it be alleged that 
legislative bodies are themselves the constitutional 
judges of their own powers, and that their own con- 
struction of them is conclusive upon the other depart- 
ments, it may be answered, that this cannot be the 
natural presumption where it is not to be collected 
from the particular provisions of the fundamental 
compact. Without such express provision, it is not 
to be intended that the Constitution meant to enable 
the representatives of the pe<^le to substitute their 
own win in the place of ths^ of their ccmstituents : 
it is far more rational to conclude that the couits of 
justice were only intended to represent the sov- 
ereignty of the people, in a eo^-cH-dinate and ind^>find«- 
ent department ; and, in that capacity, to act as an 
intermediate body between the peofde and the Legis- 
lature, in order, among other things, to keep the lat* 
ter within the limits assigned to its authority. 

The interpretation of the laws is the proper and 
peculiar province of the courts ; and the Constitu- 
tion is, in fact, and must be regarded by them, as a 
fundamental law. It must therefore belong to them 
to ascertain its meaning, as well as the meaning of 
any particular act proceeding ftom the legislative 
body. If there should happen to be an irreconcila- 
ble variance between the two, that which has the 
superior obligation ought, of course, to be i»re£Brred : 
in other words, the Constitutioa ought to be pretowd 
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to tke Btflktote ; the intention of the people to the in* 
tention of their agents. Nor does this conclusion, 
by any means, suppose a 8uperk>rity of the judicial 
to the legislative power. It only {Hnssuines that the 
power of the people is superior to both ; and where 
^e will of th« Legislature, declared in the statute- 
book, stands opposed to the will of tke people, de- 
clared in the Constitution, the judges are to be 
governed by the latter rather than tke former, and 
ought to regulate their decittons by that fundament- 
al law, over which the Legislature has no control, 
Gather than by those which it may at any time 
alter or repeal, and which dmre their validity- and 
effect from the Constitution alone. It can be of no 
weight to 'say that the courts of justice, under the 
pretence of a repugnancy between a law and ^e 
ConstitatH)n, may substitute their own pleasure in 
the stead of the constitutional intentions of the Le- 
gislature, for this supposition not only involves a p6-> 
tition of the question, but might as well happen in 
the case of two contradictory statutes, or in every 
separate adjudication upon the same statute. The 
courts are bound to declare the meaning of the law ; 
and if they should be disposed to exercise will in- 
stead oijeudgmerU, the consequence in the one case, as 
weU as ^e other, would be the substitution of their 
own pleasure in lieu of the pleasure of the Legis- 
lature. The objection, therefore, if it proved any- 
thing, would prove that there slunild be no judges 
distinct from the legislative body. But the danger 
of intrusting judicial and legislative powers in the 
same hands has already been pointed out; and I 
have shown, I think, that the object of their separa- 
tion was not only to create a distinct and independ- 
ent body to expound the laws, but also to erect a bul- 
wark to defend a constitution, limited in its powers, 
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against legislaUre encroacliments or executive usur- 
patioD, while it was itself restrained within its proper 
bounds by corresponding checks, in the hands of the 
other departments, or arising from its own constitu- 
tion. 

The design of this separation of the judicial power 
from the o&er departments, and of the precautions 
for maintaining its independence, was, moreover, to 
afford protection to the Federal Government, in the 
exercise of its acknowledged powers, against the in- 
roads or influence of the state sovereignties ; and all 
the requirements and illustrations adduced in support 
of the right and duty of the Federal Courts, in the 
ordinary administration of their authority, to declare 
void those acts of Confess which, in their judgment, 
are repugnant to the Constitution, apply with equal, if 
not greater force, to establish a more extensive pow- 
er in regard to the acts and proceedings of the state 
governments. We have seen that the people of the 
several states, in their adoption of the Federal Con- 
stitution, acknowledged that constitution, and the 
laws and treaties made in pursuance of its authori^, 
to be the supreme law of the land, and as of para- 
mount obligation to the constitutions, as well as the 
laws, oT any of the states. So far, then, from adipit- 
ting each party to the national compact to interpret 
that instrument for itself, those very parties, by de- 
claring that the judicial power of the Union should 
extend to all cases arising under it, vested in the 
proper department authority to determine its con- 
struction, in every case m which such a question should 
judicially arise, whether directly between the parties to 
the suit, or collaterally between the parties to the *^so^ 
dal contract J* 
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LECTURE VI. 

OF THE DISTRIBUTION OF THE JUDICIAL POWER AMONG 
THE FEDERAL COURTS. 

We now proceed to ascertain in what man- 
ner the Federal jurisdiction has been distributed 
among the several courts^ either by the Constitu- 
tion, or the acts of Congress, carrying the sys- 
tem into complete effect : in reference to which 
it may be observed, generally, that the disposition 
of this power, except in a few specified cases, is 
left to Congress ^ and the courts cannot exercise 
jurisdiction in every case to which the judicial 
power extends without the intervention of Con- 
gress ; who, moreover, are not bound to enlarge 
the jurisdiction of the respective tribunals to ev- 
ery subject which the Constitution warrants, al- 
though the whole judicial power ought at all times 
to be vested in some of the courts created under 
the authority of the United States. 

It is laid down as a rule, in the eighty-second 
number of" The Federalist," that the state courts 
retained all pre-existing authority, or the juris- 
diction which they had before the adoption of 
the Constitution ; except where it was taken away 
either by an exclusive authority granted in ex- 
press terms to the Union, or in a case where a 
particular authority is granted to the Union, and 
the exercise of a like authority prohibited to the 
states, or in the case where an authority is grant- 
ed to the Union, with which a similar authority 
in the states would be incompatible. A concur- 
rent jurisdiction in the state courts was admitted 
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in all such cases 5 but this doctrine is applicable 
only to those des6riptions of causes of which the 
state courts had previous cognizance, and not to 
cases growing out of the new Constitution. Con- 
gress, in thet course of its legislation, may com- 
mit the decision of cases arising under its own 
laws to the Federal Courts exclusively ; but un- 
less the state courts were expressly excluded by 
the act of Congress, they Would, of course, take 
concurrent jurisdiction of the causes to which 
those acts may give birth, under the qualilScatlons 
mentioned ; and before the adoption of the Consti* 
tution, it was asserted arid ti^aintaihed by its ablest 
eommentators) that in all oases of concut)*ent ju- 
risdiction, an i^peal would, when it was ratified, 
lie to the Supreme Court of the United States ; and 
that, without such appeftl, the concurrent jurisdic^ 
tion of the state courts in matters of national con- 
cern would be inadmissible, because, i» that case^ 
it would be inconsistent with the authority and ef- 
ficiency of the National Govethment. The prac- 
tice of that government has been conformable to 
this doctrine, and the exclusive and concurrent 
jurisdiction conferred upon the Fedefal Courts 
by the acts of Congress are clearly distinguish* 
ed and marked in correspondence with it* It iis, 
nevertheless, manifest that the judicial power of 
the United States may in all cases which it com- 
prehends be made exclusive of all state authority^ 
at the election of Congress. Hence the concur- 
rent jurisdiction of the state tribunals depends 
altogether upon its pleasure, and whenever Con- 
gress thinks proper,it may be revoked and extin« 
guished in every case which can constitutionally 
be made cognizable in the Federal Courts ; but 
wi^out fta express proridion to the cotitrary, the 
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«tate courts retam a concurrent jurisdiction in 
all cases of which, previous to the Federal Con- 
stitution, they possessed the jurisdiction. The 
state courts, moreover, may, in the exercise of 
their ordinary original jurisdiction, take cogni- 
zance, inddentallyy of cases arising under the Con- 
stitution, laws, and treaties of the United States i 
yet to all these oases the judicial power of the 
Union extends by means of its appellate jurisdic- 
tion. In order to ascertain to what extent, and 
in what manner, the Federal jurisdiction, both 
original and appellate^ has been disposed of, ei- 
ther by the Constitution itself, or by act of Con^ 
gress, we must review, as we proposed, the vari- 
ous courts established by the one or ordained 
by the other. 

I. The Supreme Court of the Umted States ^ although 
created by the Constitution, received its organi- 
zation from the Judiciary Act of 1789, and the 
several supplementary laws which have at differ- 
ent times subsequently been passed in addition 
thereto. The Constitution had merely declared 
that there should be a Supreme Court, with cer- 
tain original and appellate powers ; it is merely to 
be irpplied from that instrument that the chief-juS' 
tice should preside in it, with one or more judges 
to be associated with him ; but by the existing 
acts of Congress, it consists of the chief-justice 
and eight associate judges, any five of whom con- 
stitute a quorum* It holds one term annually at 
the seat of the General Government, commen- 
cing on the first Monday in January; and al- 
though the presence of five judges is required 
for the general business of the cdurt, yet any 
one or more of them may make all necessary or- 
ders in a suit, preparatcnry to the hearing or tii* 
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al ; and it is made the special duty of the chief- 
justice to attend'at Washington on the first Mon- 
day in August annually for the same purpose. 

The Supreme Court has, by the Constitution, 
excltiaive original jurisdiction of all controversies 
of a civil nature, where a state can be made a 
party, except in suits by a state against one or 
more of its citizens, or against citizens of other 
states, or against aliens ; in which cases it has ori" 
ginaly but not exclusive jurisdiction. It has also, 
exclusively^ such jurisdiction of suits or proceed- 
ings against ambassadors, or other public minis- 
ters, or their domestics, as a court of law can ex 
ercise consistently with the law of nations, and 
original^ but not exdusive jurisdiction of all suits 
brought by ambassadors, or other public ministers, 
or in which a consul or vice-consul may be a 
party. 

The Constitution also confers on it an appellate 
jurisdiction, under such exceptions or regulations as 
Congress may ()rescribe ; and by the first judiciary 
act it is declared that appeals shall lie to this court 
from the Circuit Courts of the United States, and, in 
certain cases, from the highest courts of the several 
states. Final judgments and decrees in civil actions, 
and suits in equity in the Circuit Courts, where 
brought there by original process, or removed thither 
from the state courts, or by appeal from the District 
Courts of the United States, -where the matter in dis- 
pute exceeds a specified sum, may be re-examined, 
and reversed or afBrmed, in the Supreme Court; 
and final judgments and decrees of the Circuit 
Courts, in cases of admiralty or maritime jurisdic- 
tion, and ip questions of prize or no prize, where the 
matter in dispute exceeds the same amount, may be 
reviewed on i^ppeal in the Supreme Court ; and an 
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these cases, new evidence is admitted on the appeals 
conformably with the general doctrines and usages 
of appellate courts of admiralty. So, also, a ^al 
judgment or decree of the highest court of law or 
equity in a state may be brought up on the allega- 
tion of error in point of law to the Supreme Court of 
the United States ; if the validity of a treaty, of an 
act of Congress, or of an authority exercised under 
the Government of the United States, was drawn in 
question in the state court, and the decision was 
against that validity ; or if the validity of any state 
law or authority was drawn in question, on the 
ground of its being repugnant to the Constitution, 
treaties, and laws of the United States, and the de- 
cision was in favour of its validity ; or if the con- 
struction of any clause of the ConsUtution, or of a 
treaty, or of a statute of the United States, or of a 
commission held under them, was drawn in question, 
and the decision was against the title, right, privilege, 
or exemption specially claimed under the authority 
of the Union. Upon these appfeals from the decision 
of a state court, however, no other error can be as- 
signed or regarded in the Supreme Court, than such 
as appears on the face of the record, and immediate- 
ly respects the question of the validity or construc- 
tion of the Constitution, treaties, statutes, commb- 
sions, or authority in dispute* 

The original jurisdiction of the Supreme Court, or 
that cognizance which it takes of causes in their in- 
itiatory proceedings, is, as you may have perceived, 
of a very limited character. It is confined by the 
Constitution to those cases which affect ambassadors, 
and other public ministers and consuls, and those in 
which a state is a party ^ and it has been made a 
question whether ^e original jurisdiction was in- 
tended to be exclusive of the inferior courts of the 

Digitized by VjOOQIC 



130 LBCTVRSS ON 

United States, or of the state tribunals. The act of 
1789 seems to have considered it competent for 
Congress to vest concurrent jurisdiction in the above 
specified cases in other courts ; for it gives a con- 
current jurisdiction in some of them to the Circmt 
Courts ; and it has been held* that the word original 
was not here to be taken to imply exclusive cogni* 
zance of the cases enumerated. But an opinion of 
the Supreme Court, in another case, goes far towards 
establishing the principle of exclusive jurisdiction in 
that court in all these cases of original jurisdiction ; 
although this last decision was subsequently consid- 
ered as shaking the first, yet the question was after- 
ward left in doubt by the Supreme Court, and a de- 
cision upon it purposely waived.t 

Admitting, then, that this original jurisdiction of the 
Supreme Court can be shared by other courts in the 
discretion of Congress, it has been decided that it caor 
not be enlarged ; and that the Supreme Court cannot 
be invested with an original jurisdiction, by act of Costr 
gress, in cases other than those described by the CoBr 
stitution. Congress has no authority to give it ori- 
ginal jurisdiction, where the Constitution has declared 
that the jurisdiction shall be appellate ; nor appellate, 
where Congress has declared that it shall be origi- 
nal4 The Constitution gives to the Supreme Court 
original jurisdiction in those cases in which a state 
shall be a party, and the Supreme Court has laid 
down as a rule^ that it must he a case in which a state 
is either nominally or substantially the party, and that 
it is not sufficient that the state may be consequen- 
tially affected. And although the judicial power of 
the Union extends to " controversies between a state 

* United States vs. Ravaree, 2 Dall., 297. 
t Marfourv vs. Madison, 1 Granch, 137. 5 Salient and Rawle, 
M5 1 1 wWton, 4^7. t 1 CrinqJi, W. ^ ^ q»U., Hh 
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;and foreign states, citizens, or subjects, and the Con- 
stitution gives to the Supreme Court original juris- 
diction in all cases in which a state shall be a party, 
yet it was held, in the celebrated case of the Chero- 
kee Indians,* that they were not a " foreign nation" 
within the meaning of the Constitution. They were, 
indeed, considered to be a political community os 
state, and had uniformly been treated as such since 
the first settlement of Uie country. The numerous 
treaties with them by the United States recognises 
them as a people capable of maintaining the relations 
of peace and war ; of being responsible in their po- 
litical character for any violation of their engage- 
ments, or any aggressions upon our citizens by any 
individual of their tribe. Laws have been enacted in 
the spirit of those treaties, and the courts are held 
to be bound by those acts of the government, which 
have thus plainly recognised this nation of Indians 83 
a state. 

The condition of the Indian tribes, in regard to 
their connexion with the United States, bears little re- 
semblance to the relations between any other two peo- 
ple in the world. In general, nations not owing a com- 
mon allegiance sue foreign to each other. But the 
relation of the Jndians to the government of the Uni- 
ted States is marked by peculiar and cardinal distino- 
tions. The Cherokeeg were acknowledged to hare 
an unquestionable, and, until that controversy arose* 
an unquestioned right to the lands they occupied, until 
that right were extinguished by a voluntary cessioa 
to the Federal GrOvemment. It was, nevertheless, 
doubted whether rfiey, or any of the tribes residing 
within the acknowledged boundaries of the United 
States, could with accuracy be denominated ^ej^ 

f $ F«t9^ I. 
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States. They may more correctly be called domes- 
tic, dependant nations, occupying a territory over 
which our government assert a right independent of 
their will, and which must take effect in point of 
possession when their right of possession ceases. 
In the mean time, their relation to the United States 
resembles that of a ward to his guardian : they 
look to the Federal Grovemment for protection, rely 
on its kindness, and appeal to its s3rmpathies for the 
relief of their wants. 

Under these circtimstances, the Cherokees sought 
to restrain the State of Georgia (within whose terri- 
torial limits their lands were situate) from the forci- 
ble exercise of legislative power over them, claim- 
ing their independence as a separate and neighbour- 
ing people ; their right to which the state denied. 
The court held its power to interpose for their pro- 
tection to be, at least, doubtful ; but intimated that 
the mere question of right might perhaps be settled 
in a proper case with proper parties. But it was 
asked on that occasion to do more than decide on 
the title : it was called on to control the Legislature 
of Georgia, and to restrain the exertion of its phys- 
ical force ; and the propriety of such an interposition 
might well be questioned, as it savoured too much of 
the exercise of political power to be within the prov- 
ince of the judicial .department ; and it refused to 
interfere. Thus much for the original jurbdiction 
of the Supreme Court We now proceed to that 
which is appellate. 

It is the appellate power of the Supreme Court 
which gives to it most of its dignity and efficacy, 
and renders it a constant object of solicitude and at- 
tention to the government and people of the several 
states. We have seen that, by the act of Congress, 
a final judgment or decree ik the highest court of law 
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or equity in a state may, in certain cases, under various 
circumstances, be reviewed, and reversed or affirmed, 
in the Supreme Court of the United States. In cases 
of reversal, the cause may be remanded to the State 
Court for final judgment, to be rendered according to 
the opinion of the supreme Federal tribunal, or that 
court may, at its discretion, if the cause have once 
before been remanded, proceed itself to a final decis- 
ion and award execution. Under this authority, it has 
been declared by the Supreme Court, that if the high- 
est court in a state reverse the judgment of a subordi- 
nate court, and on appeal the judgment of the highest 
court be, in its turn, reversed by the Supreme Court of 
the United States, it becomes a mere nullity ; and the 
mandate for execution may issue directly from the Su- 
preme Court to the inferior state court.''^ But in a 
subsequent case, a writ of error from the Supreme 
Court of the United States was directed to the Court 
of Appeals in Virginia, being the highest court in 
that state, upon a judgment rendered on appeal from 
an inferior state court against a right claimed under 
the treaty with Great Britain, and the judgment of 
the Court of Appeals was reversed by the Supreme 
Court ; the cause was remanded^ and the Virginia 
Court of Appeals was required to cause the original 
judgment, which had been reversed in that court, to be 
carried into due execution. The Court of Appeals, 
when the case came back to them, resolved that the 
appellate power of the Supreme Court did not ex- 
tend to the state courts ; that the act of Congress was 
not warranted by the Constitution ; and that the 
proceedings in the Supreme Court were invalid in 
relation to the Court of Appeals ; which, consequent- 
ly, declined obedience to the mandate of the former .f 

« Clarke vt. Sherwood, 3 Dall., 341. 
t Fjurfax vs. Hunter 7 Cranch, 603. 
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A new writ of error was awarded upon this refusal, 
and the case came up again before the Supreme 
Court, as a case in which the court below drew in 
question, and denied the validity of the act authori- 
zing an £4[)peal from a state court. 

In the luminous opinion delivered on that occasion 
by the venerable and learned Chief-justice Marshall, 
be observed, that the judicial power of the United 
States had been declared by the Constitution to ex- 
tend to all cases arising under treaties made under 
the authority of the United States, which was an ab- 
solute grant of jurisdiction in that case ; and that it 
"^as competent for the people to invest the General 
Government with that, or any other powers which 
they might deem necessary and proper, as well as to 
prdiibit the states from the exercise of any powers 
which, in their judgment, were incompatible with the 
objects of the general compact. Congress were bound 
fay the injunctions of the Constitution to create inferior 
courts, in which to vest all that judicial jurisdiction 
which was exclusively vested in the United States, 
and of which the Supreme Court cannot take any 
other than appellate cognizance. The whole judicial 
power must at all times be vested, either in an origi- 
nal or appellate form, in some courts created under 
the authority of Ae United States. The grant of the 
judicial power was thus declared to be absolute, and 
it was held to be imperative upon Congress to pro- 
vide for the appellate jurisdiction of the Federal 
Courts in all cases in which the judicial power was 
granted exclusively to the United States, by the Con- 
stitution, and not already given, by way of original 
jurisdiction, to the Supreme Court. This eminent 
judge, in his examination of the judicial power, upon 
which he then entered, took a distinction between 
the two classes of enumerated cases, and held thai 
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the Constitution intended that the judicial power, 
either in an original or appellate form, should extend 
ahsolutely to all cases in law or equity arising under 
the Constitution and laws of the United States, and' 
the treaties made under its authority, to all cases af- 
fecting ambassadors, other public ministers, and con- 
suls, and to oH cases of admirSilty and maritime ju- 
risdiction, because those cases were of vital impor 
tance to the sovereignty of the Union, entered into 
the public policy, and afffected the national rights, 
and the law and comity of nations. The original or 
appellate jurisdiction ought, therefore, in these cafes, 
to be commensurate with the mischiefs and the poli- 
cy in view. But in respect to another class of cases, 
it was held that the Constitution had designedly 
dropped the word alt, so as not absolutely to extend 
ihe jurisdiction of the Federal judiciary to all contro- 
versies, but merely to controversies in which the 
United States were a party, or between two or more 
states, or between citizens of different states, &c., 
leaving it to Congress to qualify the jurisdiction, 
original or appellate, in such manner as public policy 
might dictate. 

But whatever weight is due to this distinction, it 
is manifest that the judicial power was unavoidably, 
in some instances, exclusive of all state authority, 
and in all others may be made so at the discretion of 
Congress. The act of 1789 assumed, that in all the 
cases to which the judicial power of the United States 
extended, Congress might rightfully vest exclusive 
jurisdiction in their own courts. The criminal and 
the admiralty jurisdiction must be exclusive ; and it 
is only in those cases where, previously to the Con- 
stitution, the state tribunals possessed jmisdiction in- 
dependently of national authority, that they can now 
constitutionally exercise a concurrent jurisdiction 
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The appellate jurisdiction was not considered as lim-. 
ited by the Constitution to the Supreme Court ; but 
Congress may create a succession of inferior tribu- 
nals, in each of which it may vest appellate as well 
as original jurisdiction. The appellate jurisdiction 
of the Supreme Court, in cases wherein it has not ori- 
ginal jurisdiction, is declared by the Constitution to 
be subject to such exceptions and regulations as Con- 
gress may prescribe. It remained, therefore, entire- 
ly in the discretion of Congress to provide for the 
exercise of judicial power in all the various forms of 
appeal. The right of removing a cause from a state 
court by a defendant entitled to try his right, or as- 
sert his privileges in the national forum, is, in fact, 
the exercise of an appellate jurisdiction, as that pow- 
er "may exist as well before as after judgment, and is 
not limited to cases pending in the courts of the Uni- 
ted States. Had it been so limited, it would neces- 
sarily have followed that the jurisdiction of the Fed- 
eral must have been exclusive of the state courts in 
all the cases enumerated in the Constitution ; and, 
inasmuch as the judicial power of the United States 
embraces all those cases, the state courts cannot, 
consistently with the express terms of the Federal, 
compact, entertain any jurisdiction in them without 
the right of appeal to the Federal tribunals. For if 
the state courts were allowed to exercbe a concur- 
rent jurisdiction in those cases fre& from such con« 
trol, the appellate jurisdiction of the Union would, 
as to the cases in question, have no existence ; which 
would be contrary to the manifest intent of the Fed- 
eral Constitution. 

The appellate power of the Federal Courts must 
continue to extend to the state courts, so long as the 
latter entertain any concurrent jurisdiction over the 
cases which the Constitution has declared to falj^ 
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Tvkhin the judicial. cognizance of the United States. 
It is clear that the Constitution contemplated that 
such cases would not only arise in the state courts 
I in the ordinary exercise of their concurrent jurisdic- 
tion, hut that those tribunals would incidentally take 
cognizance of questions of which the courts of the 
United States have ezclusive> jurisdiction. Inas- 
much, therefore, as the judicial power of the Union 
extends to both the above specified classes of cases, 
it follows, as a necessary consequence, that the appel- 
late jurisdiction of the Federal Courts must and does 
extend to the state tribunals, and attach to every case 
within the Federal judicial power. AIL the enumer- 
ated cases of Federal • cognizance are those which 
touch the safety, peace, and sovereignty of the Union, 
or in which it may be presumed that state attach- 
ments, prejudices, jealousies, or interests might 
sometinies obstruct or control the regular administra- 
tion of justice. To all such cases the appellate 
power is applied on the plainest principles of policy 
and wisdom ; and this is requisite to fulfil efifectually 
the great and beneficial ends of the Constitution ; and 
especiaUy to give effieacy to the power of deci- 
ding in all cases of conflict between the several 
states, or collision between powers claimed by a 
state and those claimed by the General Government ; 
and especially to maintain the declared supremacy of 
the Cbnstitution, laws, and treaties of the Union over 
the constitution and laws of the respective states. 
The existence of such a power was, moreover, deemed 
necessary to preserve uniformity of decision through- 
out the United States upon all subjects within the 
purview of the Constitution ; and to prevent the mis- 
chiefs of opposite constructions and contradictory der 
cisions in the several states on these points of gen- 
eral concern. 
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The appellate power of the Federal judiciary o?er 
the state tribunals doe$ not, however, extend to a 
final judgment in a state court on a questioa* arising 
under the authority of the Union, although a state be , 
a parti/ ; because that jurisdiction was given to the 
Federal Courts in two classes of cases ; in the one, 
it depends on the character of the cause, whosoever 
may be the parties ; in the other, it depends entirely 
on the character of the parties, and then the subject 
of the controversy is wholly unimportant. In the 
celebrated case of the Georgia Missionaries,* where 
the validity, or, at least, the construction of the trea- 
ties made by the United States with the Cherokee 
Indians, was drawn in question in the highest court 
of that state, and the decision had been, if not 
" against their validity," against a " right, privilege, 
and exemption claimed under them;" and where 
had also been drawn in question the validity of a 
law of Georgia, on the ground of its being " repug- 
nant to the Constitution, treaties, and laws of the 
United States," and the decision had been " in fa- 
vour of its validity ;" it was considered by the Su- 
preme Court too clear for controversy, that the judi- 
ciary act of Congress had given it the power, and, 
of course, imposed on it the duty, of exercising an 
appellate jurisdiction in the case, notwithstanding it 
arose upon a criminal prosecution, in the state courts 
founded upon an act of the State Legislature, The 
law of Georgia was held to be repugnant to the 
Constitution, laws, and treaties of the United States ; 
and the chief-justice, who delivered the opinion of 
the court, declared that if^ jurisdiction was no less 
fclearln that case than in civil cases. He consider- 
ed the parties not less interested in the operation of 

♦ 6 Peters's Rep., 515. 
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^lis unconstitutional law than if it had afi^cted their 
property ; nor less entitled to the protection of the 
General Government, when the judgment of the 
state court affected their personal liberty, and in- 
flicted a disgraceful punishment. The court, there- 
f(»re, ordered the proceedings against the mission 
aries to be annulled, and that they should be released 
from their imprisonment The special mandate is- 
sued to the court below, to carry that judgment into 
effect, was not obeyed, and <»>mpulsory proceedings 
were in progress to enforce it, when the matter was 
compromised by the discharge of the missionaries, 
lipon their withdrawing the suits they had com- 
menced against the state officers for their deten- 
tion. 

In a more recent case, the Supreme Court observed 
that if the state legislatures may annul the judg- 
ments of the courts of the United States, and the 
rights thereby acquired, the Constitution becomes a 
solemn mockery, and the nation is deprived of the 
means of enforcing its laws by its own tribunals : so 
fatal a result must be deprecated by all ; and the peo- 
ple of every state must feel a deep interest in resist- 
ing principles so destructive to the Union, and in 
averting consequences so fatal to themselves.* 

The Supreme Court is also clothed with that su- 
perintending authority over the subordinate courts 
of the United States, which should be deposited in 
the highest tribunal and last resort of the people for 
justice. It has power to issue prohibitory writs to 
the District Courts, when proceeding as courts of 
admiralty and maritime jurisdiction ; and mandatory 
process in cases warranted by the principles and 
usages of law, to any courts established, or person* 

♦ 12 Peter's Rep., 367. 
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holding office under the authority of the United 
States. The Supreme Court, and all the Federal 
Courts, have power to issue all writs not specially 
provided by statute, which may be necessary for the 
exercise of their respective jurisdictions, and con- 
formable to the principles and usages of law; and 
the individual judges of all of them may, by writ of 
Habeas Corpus, relieve all persons from all manner 
of unjust imprisonment or restraint occurring under, 
or by colour of, the authority of the United States. 

Under the power granted to Congress of erecting 
tribunals subordinate to the Supreme Court, two de- 
scriptions of inferior courts, differing materially in 
the nature and extent of their respective jurisdic- 
tions, have been established. For this purpose, the 
United States have been divided into nine judicial 
circuits ; and each circuit consists of three or more 
districts ; each district, for the most part, comprises 
an entire state ; but in some of the larger and more 
populous states there are two districts. Some dis- 
tricts are not embraced within any circuit, and have 
only District Courts ; which, however, exercise the 
powers of a Circuit Court within their respective 
districts, except in cases of error and appeal. In 
the District of Columbia, which comprises the terri- 
tory ceded to the United States for the seat of the 
Federal Government, there is both a Circuit and a 
District Court, specially and differently organized 
for that district. The former is composed of a chief- 
justice and two associate judges, from whose de- 
cisions writs of error and appeals lie to the Supreme 
Court of the United States. The jurisdiction vested 
in these courts respectively, corresponds with that 
Vested in the Circuit and District Courts established 
for the Union at large. 

II. The Circuit Courts are held annually in each 
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judicial district by a justice of the Supreme Court, 
assigned by law to the particular circuit, and the 
judge of the district, for which the court is held. 
But the Supreme Court may, in cases where special 
circumstances in their judgment render it necessary, 
assign two justices of the Supreme Court to attend 
the Circuit Court. If a vacancy happen by the 
death of the justice of the Supreme Court to whom 
the circuit is allotted, the district judge may, under 
the act of Congress, discharge all the duties of the 
Circuit Court for his district, except that he cannot 
sit upon^a writ of error, or upon an appeal from 
his own court; and where the district judge is ab- 
sent, or has been of counsel, or is interested in the 
cause, the Circuit Court may be holden by the jus- 
tice of the Supreme Court alone. If an opposition 
of opinions between the justice of the Supreme Court 
and the district judge occurs, in a case in which the 
Circuit Court has original jurisdiction, the point on 
which they disagree is directed by law to be certi- 
fied to the Supreme Court ; whereupon the cause is 
removed into that court for final judgment or decree ; 
but in all cases of appeal or removal from a District 
to a Circuit Court, judgment is to be rendered in the 
latter according to the opinion of the justice of the 
Supreme Court presiding therein. 

The Circuit Courts, thus organized, are invested 
with original and exdjisive jurisdiction, except in cer- 
tain cases hereafter mentioned, of all crimes and of- 
ences cognizable under the authority of the United 
States, exceeding the degree of ordinary misdemean- 
ours ; and of those, they have concurrent jurisdiction 
with the District Courts. They have original cog- 
nizance, concurrently with the courts of the several 
states, of aU suits of a civil nature at common law, or in , 
equity, where the matter in dispute exceeds a certain 
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sum, and the United States are plaintiffs ; or an alien 
is a party, or the suit is between a citizen of the state 
where it is brought and a citizen of another state. 
They have also origindl jurisdiction in equity, and 
at law, of all suits arising under the acts of Congress 
relative to copy-rights, and the rights growing out of 
inventions and discoveries ; and they likewise have 
concurrent jurisdiction with the District Courts of 
the United States, and with the courts and magis- 
trates of the several states, of all suits at common 
law, where the United States, or an officer thereof, 
sues under the authority of an act of Congress, how- 
ever small the amount. 

The Circuit Courts of the United States have 
appellate jurisdic^tion in all final judgments and 
decrees and judgments of the District Courts ; and 
if any suit be commenced in a state court against 
an alien, or hy a citizen of the state in which the 
suit is brought against a citizen of another state, the 
defendant, on giving security, may remove the cause 
to the Circuit Court for the Federal judici^ district 
in which the suit is brought.* 

A Circuit Court, although an inferior court in the 
language of the Constitution, is not so in the sense 
which the common law attaches to the term ; nor are 
its proceedings subject to the narrow rules which 
apply to inferior courts of common law, or courts of 
special jurisdiction. On the contrary, the Circuit 
Courts of the United States are courts of original 
and durable jurisdiction, and as such, are entitled to 
liberal intendments in favour of their powers. They 
are, nevertheless, courts of limited jurisdiction, and 
have cognizance, not of causes generally, but only 
of a few, under special circum^nces, amounting to 

*4D«Ua9.ll. ^ ibid., 340. $Gna)cfa,ia5. 
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« smaU im>portion of the ca^es which an unlimite4 
jurisdiction would embrace ; and the legal presump- 
tion is, that a cause is without their jurisdiction until 
the contrary appears. 

III. The District Courts are derived from tlie same 
constitutional power of Congress as the Circuit 
Courts. They hold annually four stated terms, and 
special coivts at the discretion of the respective 
judges. 

The District Courts of the United States have, ex- 
clusively of the state courts, cognizance of all lesser 
crimes and offences against the United States, com- 
mitted within their respective districts, or upon the 
high seas, and which are punishable by fine and im- 
prisonment, to a small amount, and for a short term. 
They have also exclusive original cognizance of all 
civil cases of admiralty and maritime jurisdiction ; 
of seizures under the. impost, navigation, and trade 
laws of the Union, where the seizures are made on 
the high seas or in waters within their district, navi- 
gable from the ocean by vessels. of ten or more tons' 
burden ; and also of all other seizures made under 
the laws of the United States ; and of all suits for 
penalties or forfeitures incurred under those laws. 

They have, moreover, cognizance, concurrent with 
Circuit Courts and the state courts, of causes in 
which an alien >sues for the violation of a right accru- 
ing to him under the law of nations, or a treaty of 
the United States ; and of all suits at common law, in 
which the United States are plaintiffs, and the matter 
in dispute is of a certain small amount. They have 
jurisdiction likewise, exclusive of the state courts, of 
all suits against consuls or vice-consuls, except of of- 
fences of a higher degree than those which have been 
mentioned. They have also exclusive cognizance 
of proceedings to repe^ patents, obtained surrepti- 

Digitized by VjOOQIC 



144 LECTURBS ON 

tiously, and upon false suggestions; and of com- 
plaints, by whomsoever instituted, in cases of cap- 
ture made within the waters of the United States, or 
within a marine league ot' their courts. 

The judges of the District Courts have, in cases 
where the party has not had reasonable time to apply 
to the Circuit Courts, as full power as is exercised 
by the justices of the Supreme Court, to grant writs 
of injunction in equity causes, to operate within their 
respective districts, and continue in force until the 
next sitting of the Circuit Court. 

IV. The Courts of <^e Territories of the Untied 
States have been created, from time to time, by the 
several acts of Congress establishing Territorial gov- 
ernments in those vast regions in the western parts 
of the Continent which were either ceded by indi- 
vidual states for the common benefit, upon condition 
that the proceeds of sales of the public lands therein 
should be applied to the payment of the national debt 
incurred during the Revolutionary war, or compri- 
sing those obtained by treaty from foreign powers, 
and never included within the boundaries of any of 
the original members of the Union. These Territo- 
ries (as they are politically, as well as geographical- 
ly termed) are not in either case considered distinct 
political societies, known to the Constitution as 
states; but Congress has always assumed to exer- 
cise over them supreme powers of sovereignty ; and 
has generally adopted for that purpose the princi- 
ples of an ordinance established under the confeder- 
ation for governing the territory northwest of the 
River Ohio, which now contains the States of Ohio, 
Indiana, Illinois, and Michigan. This ordinance was 
formed upon sound and enlightened principles of civil 
jurisprudence, and the judges appointed in that ter- 
ritory hold their offices during good behaviour, as 
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weU as those in the territories whi^h were succes 
sively elected from the residuary parts of it. In the 
existing territories of Florida, Wisconsin, and Iowa, 
however, the governor and members of the legisla- 
tive council, as well as the judges, are appointed by 
the President and Senate, but are all removable at 
the pleasure of the President ; and the judges, subject 
to such removal, hold for four, and the governor for 
three years. In the first, the judicial power is 
vested in two Superior Courts, and in such inferior 
courts and magistrates as the legislative council may 
establish. The legislative power in all these terri- 
tories is vested in the governor, and a legislative 
council consisUng of nine members, appointed by the 
President and Senate, to continue in office for five 
years, and of a House of Representatives, chosen by 
the inhabitants biennially. The Superior Courts 
in those territories have exclusive cognizance of all 
capital offences, and the trial by jury is secured, to- 
gether with many other great fundamental principles 
of civil liberty. The legislatures are prohibited 
from interfering with the primary disposal of the soil> 
or from taxing land belonging to the United States, 
or from imposing higher taxes on land belonging to 
non-resident proprietors than on those of residents. 
In the organization of the territorial governments of 
East and West Florida, one of the Superiw Courts, 
consisting of a single judge, is assigned to each di- 
vision respectively; and has within its limits the 
same jurisdiction, in all cases arising under the Con- 
stitution and laws of the United States, which is vest- 
ed in the District Courts of the United States, in tho«B 
districts in which the latter have the powers of ft 
Circuit Court ; and writs of error, and appeals from 
the decisions of these territorial courts, may he taken 
to the Supreme Court of the United States, in the 
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same cases, and under the same regulations, as froni 
the Circuit Courts of the Union. 

From these various regulations, it appears that Con- 
gress possesses supreme power in regard to all these 
territories, depending solely on the exercise of its 
sound discretion. Neither the District of Columbia 
nor a territory is a state, within the meaning of the 
Constitution, or entitled to claim the privileges se- 
cured to the members of the Union.* Nor will a writ 
of error or an appeal lie from a territorial court to 
the Supreme Court, unless there be a special statuto- 
ry provision for the purpose.! 

" If," observes Mr. Chancellor Kent, " the govern- 
ment of the United States should carry into execu- 
tion the project of colonizing the gr^at valley of the 
Oregon west of the Rocky Mountains, it would af- 
ford a subject of grave consideration, what would be 
the future oivil and political destiny of that country. It 
would be a long time," he continues, ** before it would 
be populous enough to be created into one or more in- 
dependent states ; and, in the mean time, upon the doc- 
trine taught by the acts of Congress, and the judicial 
decisions of the Supreme Court, the colonists would 
be in a state of most complete subordination, and as 
dependant upon the will of Congress as the people 
of this country would have been upon the king and 
Parliament of Great Britain, if they could have sus- 
tained their claim to bind us, in all cases whatsoever. 
Such a state of absolute sovereignty on the one hand, 
and of absolute dependance on die other, is not at all 
congenial with the free and independent spirit of our 
native institutions ; and the establishment of distant 
territorial governments, ruled according to will and 
pleasure, would have a very natural tendency, as all 

* * 2 Cranch, 445. 1 Wheaton, 91. 

1 1 Crancb, 212. 3ib., 150. 
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proconsular governments have had, to abuse and op- 
pression." 

V. The State Courts and Magistrates are in some 
cases invested by Congress with cognizance of cases 
arising under the laws of the United States. It 
seems, indeed, that Congress, in the course of its le- 
gislation upon the subjects intrusted to it, may com- 
mit the decision of causes arising under a particular 
act, solely, if deemed expedient, to the courts of the 
Union ; but in every case in which the state courts 
are not expressly excluded, they may take cogni- 
zance of causes growing out of an act of Congress : 
and although Congress cannot confer jurisdiction 
upon any courts but such as exist under the Consti- 
tution and its own laws, yet the state courts may ex- 
ercise it in cases authorized by the laws of the state, 
and not prohibited by the exclusive jurisdiction of the 
Federal Courts.* 

Various duties have been imposed by Congress on 
the state courts and magistrates ; and they have been 
invested with jurisdiction in civil suits, and in com- 
plaints and prosecutions j{br fines, penalties, and for- 
feitures, accruing under the laws of the United States. 
In civil suits, the state courts entertain such jurisdic- 
tion ; but in criminal and penal cases they have in 
several instances declined it. In what cases, and to 
what extent, they will exercise criminal jurisdiction 
under the laws of the Union ; and under what dir- 
cumstances, and how far, the judges of the state courts 
have power to issue a Habeas Corpus^ and decide 
on the validity of a commitment or detainer under the 
authority of the National Government, are questions 
which have been variously determined in the states, 
and have never been definitively settled in the Su- 

♦ 5 Wheaton, 1. 
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preme Court of the United States, where the ultimate 
right of determining them resides. The doctrine, 
however, seems to be admitted, that Congress can- 
not compel a state court to entertain jurisdiction in 
any case. It only permits such of those tribunals as 
are competent, and have inherent jurisdiction ade- 
quate to the case, to entertain such suits in given ca- 
ses ; and they do not thereby become Superior Courts, 
in the sense of the Federal Constitution, because they 
are not ordained and established by Congress. The 
state courts are left to consult their own duty, from 
their state authority and organization ; but if they do 
voluntarily entertain jurisdiction of causes cognizable 
under the authority of the United States, they do it 
upon the condition that the appellate jurisdiction of 
the Federal Courts shall apply.* Their jurisdiction 
of Federal causes must, nevertheless, be confined to 
civil actions, for civil demands, or to enforce penal 
statutes . They cannot hold criminal jurisdiction over 
ofiences exclusively against the United States; for 
every criminal prosecution must charge the, ofience 
to have been committed against the sovereign whose 
court sits in judgment upon the offender, and whose 
authority can pardon him. 

From the survey I have now completed of the or- 
ganization of our Federal judicial establishment, you 
will have perceived that the leading features of the 
system are to be found in the act so often referred to, 
passed in 1789, at the first session of the first Con- 
gress under the present Constitution. It was under- 
stood to have been drawn up by Mr. Oliver' Ells- 
worth, a senator from Connecticut, and has stood the 
test of severe experience since that time, with very 
little alteration or improvement ; a fact which affords 

* 14 Johns. Reps., 95. 
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the strongest evidence of the wisdom of the plan, and 
its skilful adaptation to the interests and convenience 
of the country. It was evidently the result of much 
profound reflection and great legal knowledge ; and 
the system thus formed and reduced to practice, has 
been so snccessfiil and beneficial in its operation, 
Uiat the administration of justice in the Federal Courts 
has been constantly rising in influence and reputa- 
tion. In this review of the most important points 
which have arisen with respect to the constitutional 
powers of the judicial department, we have seen that 
it is competent, not only to pronounce on the consti- 
tutionality of laws of the United States, and on the 
validity of the constitutions and laws of the several 
states, and to declare either of them void, when re- 
pugnant to the Federal CdnstituUon, or to a law or 
U-eaty of the Federal Government, but also to revise 
the judgments of a state court, enforcing any uncon- 
stitutional ordinance. We have seen, moreover, that 
the Fedetal Courts must either possess exclusive'ju- 
risdiction in all cases affecting the Constitution, laws, 
and treaties of the Union, or they must have power 
to review the judgments rendered on all such ques- 
tions by the state tribunals ; and that, so far as the 
latter power has hitherto been ccHitroverted, it has 
been sustained by the supreme national tribunal with 
great ability and success, and with equal learning, 
dignity, and discretion. 
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LECTURE VII. 

ON THE POWERS VESTED IN THE FEDERAL GOVERN- 
MENT, RELATIVE TO SECURITY FROM FOREIGN 
DANGER. 

We are now to enter upon the second general di- 
vision of our subject, which relates to *' the nature, 
extent, and limitation of the powers vested in the 
Federal Government, and the restraints imposed by 
the Constitution on the states." 

The powers conferred on the National Govern- 
ment may be reduced, as I have already mentioned, 
to different classes, as they relate to the following 
different objects, viz. : 

First Security from foreign danger. 

Second, Intercourse with foreign nations. 

Third. Harmony among the states. 

Fourth. Miscellaneous objects of general utility. 

Fifth. Restrictions on the powers of the states ; and, 

Sixth. Provisions for giving efficacy to the powers 
vested in the Union. 

As security from foreign danger is one of the pri- 
mary objects of civil society, so it was an avowed 
and essential purpose of the union of the States ; and, 
accordingly, the powers requisite to attaining it were 
effectually confided to the National Government, and 
consist, 

1^^. Of the powers of declaring war, and granting 
letters of marque and reprisal. 

%d. Of making rules concerning captures by land 
and water. 

3 J. Of providing armies and fleets, and of regu- 
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lattDg and calling forth the militia of the states ; and, 
as connected with these, the substantive and distinct 
power of levying taxes and borrowing money. 

I. The right of self-defence is a part of the law 
of our nature, and it is the indispensable duty of 
cirii society to protect its members in the enjoyment 
of their rights, both of person and property. This is 
a fundamental principle of every social compact ; and 
it is laid down by all approved writers on public 
law, that on this principle, an injury done or threat- 
ened to the perfect rights of a nation, or any of its 
members, and susceptible of no other redress, is just 
cause of war. But as the evils of war are certain, 
and its results doubtful, both wisdom and humanity 
require that every possible precaution should be ta- 
ken, and every necessary preparation made, before 
engaging in it. It was formerly usual to precede 
hostiUties by a public decl^uration communicated in 
form to the enemy ; but in modem times this prac- 
tice has been discontinued ; and the nation proclaim- 
ing war now confines itself to a declaration within 
its own territory, and to its own people. 

The power of. declaring war is vested by the Con- 
stitution of the United States in Congress ; without 
whose consent no state can engage in war, unless 
actually invaded, or in such imminent danger of in- 
vasion as will not admit delay. So that this power 
ef Congress is not only of its own nature exdusive, 
but its concurrent exercise is expressly prohibited ; 
oor is it easy to conceive where else but in Congress 
it could be properly and prudently deposited. Al- 
ihough Congress alone, by its solemn act, passed, 
like other laws, according to the forms of the Con- 
stitution, can subject the nation to the hazardous 
events of war, yet the interposition of a smaller por- 
tion of the government has power to restore peace. 
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Hostilities may be termkiated by a truceywhieh may 
be made by the President alone, as c<Mnmander-in- 
chief of the military forces of the Union, and of 
which the duration may be indefinite ; while treaties^ 
by which peace is completely restored, may be made^ 
as we have seen, by the President and Senate, witb* 
out the intervention of the House (^ Representatives. 
As delay in making war may be sometimes detri- 
mental to individuals who may have suffered from the 
depredations of foreign powers, CongresE^is invested 
also with the power of issuing letters of marque and 
reprisal ; the latter signifying a ** taking in return f 
the former, "passing the frontier in wder to such 
taking."* This power is, in all cases^ plainly deri- 
ved from that of making war. It induces, indeed^ 
only an incomplete state of hostilities, but generally 
ends in their fcnrmal denunciation. By the law of 
nations, letters of marque and reprisal may be grant- 
ed whenever the subjects of one state are oppressed 
and injured by those of another, acid jiustiee is denied 
by the state to which the oppressor belongs. They 
are in the nature of a commission granted by the gov- 
ernment to particular citizens, authorizing them to- 
seize the bodies or goods of citizens of the offending 
nation, wherever they may be found,, until satisfac- 
tion be made. And although this procedure seems 
to be dictated by Nature herself, yet the necessity is 
obvious, of calling on the sovereign power to deter- 
mine when it may be resorted to ; as,, otherwise, ev- 
ery private individual might act as a judge in his own 

* This is the UUtal meaning of the tenns ; but Hat oiAj procticdt 
distinction seeias to be the one given in the note to Mr. Dupon- 
ceau's yaluftble edition of Bynkershoehy p. 183, which is between 
Letters tf Marquey and Letters of Marque and Reprisal. The latter, 
he says, is ** the old technical expression for wnat we now call a 

J>rivateer*s commission ; the former is applied to a vessel fitted oul 
or war and merchandise, and armed merely for defence.'*' 
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eanse, and, to avenge his private injury, involve the 
Bation to which he belongs in war. 

II. The power of making ^^ rules concerning cap~ 
lures on land and water y^ which is superadded to the 
constitutional power of declaring war, is not confined 
to captures made beyond the territorial limits of the 
United States, but comprehends rules respecting the 
property of an enemy found within those limits. It 
is an express grant to Congress of the power of con- 
fiscating such property, as an independent substan- 
tive power, not included in the power of declaring 
war ; and when a war breaks out, the question as to 
the disposition of enemy-property in the country, is 
a question of policy for the consideration of the Na- 
tional Legislature, and not proper for the considera- 
tion of the judicial power, which can only pursue 
that course in regard to such property as Congress 
may direct.* According to the best writers on the 
law of nations a declaration of war by the sover- 
eign power of one state against another, implies that 
the whole nation declares war ; and that all the sub- 
jects of the one are enemies to all the subjects of 
the other. But although a declaration of war has 
this effect with regard to individuals, and thus gives 
to them those mutual and respective rights under the 
law of nations which a state of war confers, yet the 
mere declaration does not, by its single operation, 
{HToduce any of those results which are usually ef- 
fected by the ulterior measures of the government, 
consequent upon the declaration of war. By a strict 
interpretation, indeed, of the ancient public law, war 
gives to a nation full right to tax the persons and 
confiscate the property of its enemy, wherever found ; 
and the mitigation o\ this rule which the policy of 

♦ S Cranch, 109. 
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modem times has iutroduced into practice, altlumg^ 
it may affect its exercise, can never impair the right 
. itself; and whenever the Legislature chooses to 
bring it into operation, the judicial department must 
give it effect. • 

Until the legislative will, however, is distinctly 
declared, no power of condemnation can exist in the 
courts ; and, from the structure of our government, 
proceedings to condemn enemy's property found in 
the country at the declaration of war, can be sus- 
tained only on the principle of their having beeo 
commenced in execution of an existing law. An 
act of Congress simply declaring war, does not, by 
its own operation, so vest such property in the gov- 
ernment as to support judicial proceedings fc^ its 
seizure and condemnation ; but vests merely a right, 
of which the assertion depends on the future action 
of the Legislature.* 

in. The power of raising armies and equipping 
fleets seems to be involved in the power of declaring 
war ; and to have left it to be exercised by the states, 
under the direction of Congress, as was the case, un- 
der the confederation, would have inverted a primary 
principle of the new Constitution, and, in practice, 
transferred the case of the common defence from the 
Federal head to the individual members of the Union. 
The various inconveniences which would attend the 
system of a separate organization of the national 
force must be obvious. They had been experi- 
enced during the war of our Revolution, and had 
proved that such a system was oppressive to some 
states, and dangerous to all. Under our present 
Constitution, sufficient reasons have appeared to in- 
duce an apprehension that the state governments 

* 8 Cranch, 109. 
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are naturally prone to riTalship with the govemment 
of the Union ; aod if, in addition to this, their am- 
bition were stimulated by the separate and inde- 
pendent possession of military forces, too strong a 
temptation and too great a facility would be given 
them to subvert the constitutionai authority of the 
Union. The liberties of the pec^e would, moreover, 
be less safe under such an arrangement than under 
that which leaves the national forces in the hands 
of the National Government. So far as an army may 
be likely, in this country, to become an instrument 
of ambition or power, it had better be at the disposal 
of that power of which the people are most apt to be 
jealous ; for it is a truth which the experience of 
ages has attested, that the people are commonly 
most in danger when the means of invading their 
rights are at the command of those of whom they 
are the least suspicious. 

Standing armies in time of peace have, indeed, 
been objected to, as dangerous to our free institu- 
tions ; but there can scarcely be ground for such ap- 
prehension, from the nature of the Federal Govern- 
ment ; while the impolicy of restraints on its discre- 
tion with respect to raising forces by land or sea, is 
manifest, from the consideration that the efficiency 
of the power depends on its being indefinite, and 
upon its extending to the maintaining them in peace 
as well as in war ; for with no show of propriety 
could the force requisite for defence be limited by 
those who have no power to limit the strength and 
power of offence possessed by an enemy : nor, un- 
less our government could set bounds to the ambition, 
injustice, or exertions of other nations, could re- 
straints, be safely imposed upon its discretion, or 
limits prescribed to it for self-preservation. Besides 
% readiness for war, in time of peace, is not only ne 
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cessary for self-defence, but affords the most eertam 
means of preventing aggression, by exhibiting such 
resources and preparations for repelling it as may 
discourage or deter an enemy from attempts, which, 
from that very circumstance, would probably prove 
unavailing. A prohibition, therefore, against raising 
and maintaining armies and fleets in time of peace, 
would not only exhibit the extraordinary spectacle of 
a nation incapacitated by its constitution from pre- 
paring for defence before it was actually invaded, but 
would be altogether inconsistent with the public 
safety, and the exigencies of self-protection, uidess 
by its constitution it could in like manner prohibit 
the preparations and establishments of every hostile 
power. The means of security can only be regu- 
lated by the means, probabilities, and dangers of at- 
tack ; and it would be worse than useless to oppose 
constitutional barriers to the impulse of self-preserva- 
tion, because it would imbody in the Constitution the 
temptation, if not the necessity of resorting to usur- 
pations of extraordinary power, every precedent of 
which would be the excuse for unnecessary and 
multiplied repetitions of measures far more danger- 
ous to public liberty than a standing army, in a coun- 
try with a population and under a government Hke 
ours. 

The jealousy which would abolish our military 
establishments in time of peace, may be traced to 
those habits of thinking which the inhabitants of the 
United ' States derived from the people from which 
they sprung, and upon the prevailing sentiments on 
the subject at the period of our Revolution. As inci- 
dent to the undelSned and unrestricted power of ma- 
king war, it was the acknowledged prerogative of the 
British crown to maintain, by its own authority, 
regular troops in time of peace. The abuse of this 
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prerogative, among others, led to the public execution 
of one king, and the expubion of another ; and to 
guard for the future against the exercise of power so 
dangerous, the BiU of Eights, framed by the Conven- 
tion-Parliament, and acceded to by King William, 
at the revolution of 1688^ declared that *' raising or 
keeping a standing army in time of peace, unless 
with the consent of Parliament, was against law." 
The events which led to our own Revolution quick- 
ened the public sensibility on every point connected 
with the security of popular rights ; and the princi- 
ples which taught our fathers to be jealous of the 
power of an hereditary monarch, were afterward ex- 
tended to their own representatives. In the consti- 
tutions of Pennsylvania and North Carolina, prohibi- 
tions of military establishments in time of peace 
were introduced ; and in those of New-Hampshire, 
Massachusetts, Delaware, and Maryland, a declara- 
tion was inserted similar to that of the English Bill of 
Rights, although that declaration was inapplicable to 
any of the state governments ; for the power of rais- 
ing and keeping on foot standing armies could by no 
possible construction be deemed, at that time, to re- 
side anywhere else than in the legislatures them- 
selves. It was therefore superfluous, to say the 
least of it, to declare that a measure should not be 
adopted without the consent of that body which 
alone had the power of adopting it. 

Those state constitutions which have been most 
approved are silent on the subject; and the only 
direct restriction on Congress in regard to the ex- 
ercise of its military powers, is contained in an 
amendment to the Federal Constitution, which de- 
clares that " no soldier shall, in time of peace, be 
quartered in any house without the consent of the 
owner; nor in time of war but in a iiiannci lo be 
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prescribed by law." Even in those state constitu- 
tions which seem to have meditated a total interdic- 
tion of military establishments during peace, the 
expressions used are monitory rather than prohihiiO' 
ry ; and the ambiguity of their terms appears to have 
resulted from a conflict between the desire of exclu- 
ding such establishments, and the conviction that 
the measure would be unwise and hazardous. The 
union of the states under the National Constitution 
removes every pretext for a military establishment 
in any of the states which could be dangerous; 
while our distance from the powerful nations of 
Europe affords sufficient security that the Federal 
Government will never be able to persuade or de- 
lude the people into the support of large and ex- 
pensive peace establishments. The danger, indeed, 
is the other way ; and it is rather to be feared that 
mistaken notions of economy, if not of jealousy, will 
always tend to render our militaiy force not merely 
too weak for the protection, but reduce it too low even 
for the preservation of our forts and arsenals. The 
Union itself, however, is our best protection and de- 
fence, and our principal security against danger from 
abroad, internal commotion, or domestic usurpation. 
It may, moreover, be numbered among the blessings 
vouchsafed to our country, that the Union itself is the 
great source of our maritime strength; wMle the 
palpable necessity of a navy, and its proved efficien- 
cy as an arm of national defence, have silenced the 
jealousy or the scruples which at one period pre- 
vented due attention to fostering it in time of peace. 
It has since fought its way to the patronage of the 
government, and it always enjoyed the favour of the 
people. 

V. The power of regulating the militia, and com- 
manding its services in case» ol insurrection or in- 
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yasion; are incident to the duties of superintending 
the common defence, and of watching over the inter- 
nal peace of the Union. 

Uniformity in the organization and discipline of 
the militia must evidently be attended with the most 
beneficial results whenever they are called into ser- 
vice, as it enables them to discharge their duties 
with mutual intelligence and concert. This desira- 
ble uniformity could only be accomplished by confi- 
ding the regulation of the militia of the several states 
to the General Government. It was therefore es- 
sential that Ck>ngress should have authority, not only 
"to provide for calling forth the mihtia to execute 
the laws of the Union, to suppress insurrections, and 
repel invasions," but also " to provide for organizing, 
arming, and disciplining them; and for governing 
such parts of them as may be employed in the ser- 
vice of the United States." 

The President is constituted, as we have seen, 
commander-in-chief of the militia when called into 
the actual service of the Union ; and he is author- 
ized by law, in cases of invasion, or imminent dan- 
ger thereof, to call forth such numbers of the militia 
most convenient to the scene of action as he may 
judge necessary. The militia so called forth are 
subject to the rules of war*^ and the law imposes a 
fine on every delinquent who disobeys the summons, 
to be adjudged by a court-martial composed of mili- 
tia officers only, and held and conducted according 
to the articles of war. During the war of 1812, the 
authority of the President over the militia of the sev- 
eral states became the subject of doubt and difficulty 
between the Federal Government and some of the 
state governments. It was the opinion of the Con- 
necticut Government, not only that the militia could 
not be called out at the requisition of the General 
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Goverament excejpi in a case founded upcm the ex- 
istence of one of the specified exigencies, to be 
judged of by the state government ; but that, when 
called out, Uiey could not be taken from the com 
mand of the officers duly appointed by the state, 
and placed under the immediate command of an of- 
ficer of the United States army : nor could the Uni- 
ted States, in the opinion of that government, law- 
fully detach a portion of the privates from the body 
of their company. Similar difficulties arose between 
the Federal authorities and the government of Mas- 
sachusetts ; the governor of which state, as well as 
the governor of Connecticut, refused to furnish de- 
tachments of militia for the defence of the maritime 
frontier on an exposition of the Federal Constitution 
which they, no doubt, believed to be sound and jusU 
In Connecticut, the claim of the governor to judge 
whether the exigency existed to authorize a call of 
the militia of the state, or any portion of it, into the 
service of the Union, and the claim on the part of 
the state to retain the command of them when duly 
ordered out against any subordinate officer of the 
United States army, were submitted to the consider- 
ation of the State Legislature, and received the strong 
and decided sanction of that body. In Massachu- 
setts, the governor consulted the judges of the Su- 
preme Court of that state as to the true construction 
of the Constitution on both those points. The judges 
were of opinion that it belonged to the governors of 
the several states to determine when any of the ex- 
igencies contemtplated by the Federal Constitution 
existed to require them to transfer the militia, <»> any 
part of it, to th^ service of the Union and command 
of the President. It was supposed that the Consti 
tntion did not give the power of judging as to the ex 
istence of the exigency, by any eiquress terms, to the 
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President or to Congress ; and that, inasmuch as it 
was not prohibited to the states, the right of deciding 
upon that point was, of course, reserved to them. 
A different construction would, it was alleged, place 
all the militia in effect at the will of Congress, and 
produce a military consoUdation of the states. The 
act of Congress vested in the President the power 
of calling forth the militia when any one of the exi- 
gencies existed ; and if to that were superadded the 
power of determining the casits /(zderis, the militia 
would, in fact, be under the President's control. 

As to the question how the militia were to he 
commanded when duly called out, the Massachusetts 
judges were of opinion that the President alone, of 
all the officers acting under the United States, was 
authorized to command them ; and that he must com- 
mand them as they were organized under officers ap- 
pointed by the state, as they could not be transferred 
to the command of any officer, not of the militia, ex- 
cept the President. But these learned judges, act- 
ing as councillors, did not undertake to determine 
how the militia were to be commanded in case of 
the absence of the President; or of a junction of 
militia with regular troops ; or whether they were to 
act under their separate officers, but in concert, as 
foreign allies ; or whether the officer present of the 
highest rank, either of the militia or of the regular 
army, was authorized to command the united forces : 
these were found, it seems, to be questions too diffi- 
cult and perplexing for extra-jtidicval decision. 

Mr. Madison, one of the most prominent members 
of the Convention which formed the Constitution, and 
one of its ablest defenders, was, at the time of these 
disputes. President of the United States, and as such 
declared that these constructions of the constitutional 
powers of the Greneral Government over the militia 
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were "novel and unfortunate." In a message to 
Congress, to which they gave occasion, he observed 
that, " if the authority of the United States to call into 
service, and to command the militia, could thus be 
prostrated, we were not one people for the purpose 
most of all requiring that we should be united." Since 
that period, many and deeply interesting questions 
arising on the powers of the Union have been inves- 
tigated and decided in the Federal Courts ; and the 
progress of public opinion, as well as the tenour of 
those decisions, have been favourable to a much more 
liberal and enlarged construction of the Constitution 
than that which was adopted by the states in ques- 
tion ; so that the doctrines of the General Govern- 
ment, as now understood, fully support the claim of 
Mr. Madison, as President of the United States, to 
judge, exclusively of state authority, of the existence 
of the exigency upon which the militia may be called 
into the service^f the Union. The acts of Congress 
already referred to, as well as the act for establish- 
ing a uniform militia throughout the Union ^ were 
considered by the Supreme Court of the United 
States, in the first case* that came before them on 
the subject, as covering the whole ground of Federal 
legislation in regard to it. The manner in which 
the militia are to be organized, armed, disciplined, 
and governed, is fully prescribed ; provision is made 
for draughting, detaching, and calling forth the state 
quotas when required by the President ; his orders 
are to be given to the chief magistrate of the state, 
or to any inferior militia officer he may think proper ; 
neglect or refusal to obey his orders is declared to be 
a public offence, and subjects the offender to trial and 
punishment by a court-martial ; and the mode of pro- 

♦ 5WheatR.,l. 
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'Ceedmg is perspicuously detailed. The question 
before the court was whether it was competent for a 
court-martial, deriving its jurisdiction under state au- 
thority, to try and punish militiamen draughted, de- 
tached, and called forth by the President into the 
service of the United States, and who had refused 
and neglected to obey the call. The court decided 
that the militia, when called into the service of the 
United States, were not to be considered as being in 
that service until they were mustered at the place of 
rendezvous ; and that, until then, the state retained 
a right concurrent with the United States to punish 
their delinquencies. But after the militia had thus 
actually entered into the service of the Union, their 
character changed from state to national militia ; and 
the authority of the General Grovernment over such 
detachments became exclusive. 

In a subsequent case,"*^ which came up on a writ 
of error on a judgment of the highest court in the 
State of New- York, where the decision had been 
against this power of the President over the militia, 
his claim was unanimously sustained by the Supreme 
Court. The power confided to the President was, 
indeed, considered of a very high and delicate nature, 
but one which could not be executed without corre- 
sponding responsibility. It is, nevertheless, limited 
in its terms, and confined to cases of actual invasion 
or imminent danger ; and upon the question whether 
the President was the sole and exclusive judge of 
the existence of the exigency, or whether it was one 
which every officer to whom his order was address- 
ed might decide for himself, the court was of opin- 
ion that the authority to decide belonged exclusively 
to the President, and that his decision was conclu- 

♦ 12 WheaUm, 19. 

Digitized by VjOOQIC 



Ib4 LECTURES ON 

sire upon all other persons. This constmctioii ' 
held necessarily to result from the nature of the pow- 
er given by the Constitution, and from the manifest 
object contemplated by the act of Congress. The 
power itself is to be exercised on sudden emergen- 
cies, and under circumstances which may vitally af- 
fect the ^stence of the Union, and a prompt and 
unhesitating obedience is indispensaUe to the attain- 
ment of the object. The service is a military ser- 
vice, and the command of a military nature ; and in 
such cases, every delay and obstacle to an eficient 
and immediate compliance, necessarily tends to put 
in jeopardy the public interests. While subordinate 
officers or soldiers are pausing to consider whether 
they ought to obey, or are scrupulously weighing the 
evidence of the facts on which the commander-in- 
chief exercises the right to demand their services, 
the hostile enterprise may be accomplished without 
the means, of resistance. If the power of regulating 
the militia, and of commanding its services in times 
of insurrection and invasion, be, as has been alleged, 
natnrjLl incidents to the duty of superintending the 
common defence, and watching over the internal 
peace of the Union, then must this power be so con- 
strued, with respect to its exercise, as not to defeat 
the important ends in view. If the governor of a 
state, or other superior officer, has a right to contest 
the orders of the President, upon his own doubts as 
to the existence of the exigency, it must be equally 
the right of every inferior officer, and of every pri- 
vate sentinel ; and every act of any person in fur- 
therance of such orders would render him liable in 
a civil suit, in which his defence must finally rest 
upon his ability to establish, by competent proof, the 
facts upon which the exigency was said to have 
arisen. Such a course would obviously be subver- 
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sive of all discipline, and expose the best-intentioned 
officerl to the chances of a ruinous litigation ; and in 
many instances, the evidence on which the President 
may have decided might not constitute technical 
proof, or its disclosure might reveal important secrets 
of state, which the^public interests, and even safety, 
might require to remain concealed. 

This power, therefore, " to provide for calling forth 
the militia to execute the laws, suppress insurrec- 
tions, and repel invasions," confided to Congress by 
the Constitution, is carried into effect by the law 
which provides that, when any such exigency exists, 
the militia of the states may be '* called forth" by the 
chief magistrate of the Union, who, by the Constitu- 
tion, is commander-in-chief of the militia when in 
the actual service of the United States, ivhose duty 
it is ** to take care that the laws be faithfully execu- 
ted," and whose responsibility for an honest dis- 
charge of his official obligations is secured by the 
highest sanctions. He is necessarily to judge, in 
the first instance, and is bound to act according to 
his belief of the facts. If he decide to call forth the 
militia, and his requisitions, which are orders, for 
this purpose, are in conformity with the provisions 
of the law, it would seem to follow, as a necessary 
consequence, that every subordinate officer is bound 
to obey them. Whenever the law gives to the Pres- 
ident a discretionary power, to be exercised by him 
upon his own opinion of certain facts, it is a sound rule 
of construction, that the statute constitutes him the sole 
and exclusive judge of the existence of those facts, 
and it is not a valid objection that such power may 
be abused ; for there is no power that is not sus- 
ceptible of abuse. The remedy for this, and all other 
official misconduct, is to be found in the Constitution 
itself. In a free government the danger must be re- 
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mote, since, in addition to the high qualifications 
which the chief magistrate must be presumed to pos- 
sess, the frequency of elections, and ^ the watchful- 
ness of the national, representatives, carry with them 
all the checks that can be useful to guard against 
usurpation or tyranny. * ■ 

It has, however, been objected, that even admit- 
ting the judgment of the President to be conclusive 
as to the existence of the exigency, still it is neces- 
sary that it should appear that the particular exigen- 
cy in fact existed ; and the same principles were al- 
leged to be applicable to the delegation and exercise 
of this power intrusted to the President for great 
political piurposes, as are applied to the humblest 
agent of the government, acting under the most nar- 
row and special authority. But when the President 
exercises an authority confided to him by law, the 
presumption is, that it is exercised in pursuance of 
the law. Every public oflBicer, indeed, is presumed 
to act in obedience to his duty, until the contrary be 
shown ; and a fortiori, that presumption ought to be 
favourably applied to the chief magistrate, ^or can 
the non-existence of the exigency be averred and 
shown by the delinquent party ; for if it could be aver- 
red, it would be traversable, and, of course, might be 
passed upon by a jury ; and thus the legality of the 
order would depend, not on the judgment of the Presi- 
dent, but uj^on the finding of those facts upon the proof 
submitted to the jury. It must therefore be sufficient 
if the President determine the exigency to exist, and 
all other persons must be bound by his decision. 

IV. The power of raising money hy taxation and 
loans being the main sinew of that which is to be 
exerted in the national defence, is therefore properly 
arranged in the same class, especially as this object 
is specified in the Constitution as one of the purposes 
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of vesting it in Congress. The support of the na- 
tional forces, the expense of raising troops, of build- 
ing and equipping fleets, and all the other expendi- 
tures in any wise connected with military and naval 
plans and operations, are not, however, the only ob- 
jects to which the jurisdiction of Congress, with re- 
spect to revenue, extends. The terms by which the 
power is conferred embrace a provision for the sup- 
port of the civil 3stablishments of the United States, 
the payment of the national debt, and, in general, for 
all thc^e objects for which '' the general welfare'' re- 
quires the disbursement of money from the national 
treasury. The necessity of vesting this power in 
the Federal Government seems to be too obvious to 
require elucidation. Money is, indeed, the vital prin- 
ciple of the body politic. It is that which sustains 
its life and motion, and enables it to perform its most 
essential functions. No government, therefore, can 
be supported without possessing the means within 
itself, mdependently of the concurrence of others, of 
procuring a regular and adequate supply of revenue, 
so far as the resources at its command will permit. 
There must, of necessity, then, be interwoven in the 
texture, of every government a power of taxation in 
some shape or other. In the government of the 
United States, it is coextensive with the purposes 
of the Constitution. Congress is accordingly invest- 
ed with power " to lay and collect taxes, duties, im- 
posts, -and excises, to pay the debts, and provide for 
the common defence and general welfare ;" and it has 
also a distinct power " to borrow money on the credit 
of the United States." 

It was originally urged as an objection to the Con- 
stitution, and it is still occasionally contended, that 
the latter branch of the former of these clauses 
amounts, in terms, to a commission to exercise every 
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power which may be alleged to be necessary for the 
" general welfare." But this construction was prompt- 
ly refuted by the authors of " The Federalists :" " Had 
no other enumeration or definition of the powers of 
Congress,^ say they, " been found in the Constitu- 
tion, there might have been some colour for this in-" 
terpretation, though it would then have been difficult 
to have found a jeason for so awkward a form of 
describing an authority to. legislate in all possible 
cases." It is evident that the expressions in ques- 
tion must be taken in connexion with the preceding 
branch of the clause, and were intended merely as a 
specification of the objects for which taxes are to be 
laid, and not to convey a distinct and independent 
power to provide for " the general welfare."* 

The power of taxation is, moreover, limited, by re- 
quiring that " capitation and other direct taxes shall 
be apportioned among the several states according to 
their respective j[iumbei;s» as ascertained by the cen- 
sus, and determined by the rule for the apportionment 
of representatives in Congress." It is qualified, also, 
by a. provision that *' all duties, imposts, and excises 
shall be equal throughout the United States ;" and it 
is farther restricted by a prohibition upon Congress 
to " lay any tax or duties on articles exported from 
the United States." The Constitution does not de- 
fine or select subjects for exclusive taxation by the 
Federal Government; although, in some instances, 
an interference must have been foreseen from the ex-> 
ercise of a concurrent power with the states. But 
it was thought better that a particular state should 
sustain this inconvenience, than that the national ne- 
cessities should fail of supply ; and it was manifest* 
ly intended that Congress should possess full power« 

* Federalist, No. 41. 
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subject to the restrictions and exceptions I have men- 
tioned, oyer every species of taxable property. 

The term " taxes" is general, and M^as made use 
of in the ConsUtution to confer a plenary authority in 
all cases of taxation to which the powers vested in 
the Union extend. The most familiar general di- 
vision of taxes is into direct and indirect; and al*^ 
though the Constitution designates only the former 
species, it necessarily implies the existence of the 
latter. The general term, then, includes, 

1st, Direct taxes, which are, properly, capitation 
taxes, and taxes upon land; although a direct tax 
might be laid on other subjects, such as generally 
pervade all parts of the Union. 

2«?. Duties, imposts, and excises ; and, 

3d, All other taxes of an indirect operation. 

A direct tcus operates and takes effect independent- 
ly of consumption or expenditure ; while indirect taxes 
s^ect expense or consumption ; and the revenue ari- 
sing from them is dependant thereupon. This dis- 
tinction between the different species of taxes is of 
practical importance, arising from the different modes 
in which they are levied ; direct taxes being required 
to be *' apportioned among the several states accord- 
ing to the respective numbers of their inhabitants ;" 
while indirect taxes, not admitting of such appor- 
tionment, are directed to be ** uniform throughout the 
United States." 

Whether direct or indirect taxation were most con- 
sistent with the interests of the country, and the ge- 
nius of its government, was a point much discussed 
when the Federal Constitution was under the con- 
sideration of the state conventions ; and even among 
those who admitted the necessity of surrendering to 
the National Government sources of revenue suffi- 
O 
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cient to discharge its debts, and adequate to its sup* 
port, there were some who were jealous of the pow» 
ers conferred on it for those purposes, and wished to 
reserve all objects of internal taxation to the states, 
yielding to the United States the power merely of 
imposing duties on imported articles. But this dis- 
crimination, it was urged, would violate that funda- 
mental maxim of good sense and sound policy, which 
holds that every power should be proportionate to its 
object ; and that the Greneral Government would still 
be left in such dependance on the several states as 
would be inconsistent with its proper vigour and ef- 
ficiency. Commercial imports alone were shown to 
be unequal to the existing necessities and future ex- 
igencies of the Union ; and as the latter did not ad- 
mit of calculation or limitation, it was evident that 
the power of providing for them ought also to be un- 
Confined, especially as, in the usual course of public 
affairs, the necessities of a nation, in every stage of 
its progress, are generally found to be at least equal 
to its resources. 

Whether the present financial condition of this 
country may not form an exception in its favour, it 
would, perhaps, be premature to decide ; and as the 
power in question was, at all events, vested in the 
Federal Government, the only practical importance 
of the distinction between direct and indirect taxation, 
consists in the different modes in which they are re- 
spectively to be levied. Direct taxes are required, 
as we have seen, to be apportioned among the states 
according to their respective numbers, while indirect 
taxes, not admitting of this apportionment, are to be 
uniform throughout the United States. Thus, if Con- 
gress should think proper to raise a sum of money 
by direct taxation, the quota of each state must be 
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fixed according to tlie census, and in conformity to 
the rule of apportionment prescribed by the Constitu- 
tion. If indirect taxation be resorted to, the same 
duty must be imposed on the article liable to it, wheth- 
er its quantity or consumption be greater or less in 
the respective states. 

The judicial construction given to the powers of 
Congress relative to taxation has generally turned 
on this distinction. By an act passed in 1794, a duty 
was laid upon carriages for the conveyance of per- 
sons ; and the question arose whether it were a di" 
red tax, within the meaning of the Constitution. If 
it were not a direct tax, it was admitted to be rightly 
laid ; but if it were a direct tax, it was not constitu- 
tionally imposed; because, in that case, it should 
have been laid according to the representative num- 
bers of the several states. The Circuit Court for 
Virginia, where the question aros^, was divided in 
opinion ; Jbut on appeal to the Supreme Court, it was 
decided that the tax in question was not a direct tax, 
and had, therefore, been levied according to the Con- 
stitution. It was observed, on this occasion, that the 
Constitution contemplated no taxes as direct taxes 
but such as could be laid in proportion to the census ; 
and that the rule of apportionment could not apply 
to the tax on carriages ; nor could such a tax be laid 
by that rule, without great inequality and injustice ; 
and the argument by which this inequality and injus- 
tice were shown was conclusive against the contrary 
construction.* But although duties must be uniform, 
and direct taxes apportioned according to numbers, 
yet the provision of the Constitution with respect to 
the latter does not restrict the power of Congress lo 

» 3 Dallas, 171. 
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impose taxes on the inhabitants of the states only, 
bpt extends equally to all places over which the 
Federal Government has jurisdiction; and applies 
to the District of Columbia, and to the territories^ 
which are not represented in Congress.* The pow- 
er of Congress to exercise exclusive legislation, in 
all cases whatsoever, over the District of Columbia, 
includes the power of taxing its inhabitants. But 
Congress are not absolutely to exerx^ise that power, 
though they may, in their discretion, extend a tax to 
all the territories of the United States, as well as to 
the states. A direct tax, if laid at all, must be laid 
according to the census ; and, therefore, Congress 
has no authority to exempt any state from its due 
share of the burden ; and although they are not un- 
der the same necessity of extending a tax to the un- 
represented district, s^t apart for the seat of the Na- 
tional Government, nor to the national territories, yet, 
if the tax be actually extended to them, the same con- 
stitutional rule of apportionment must be applied in 
levying it. This construction allowing a discretion 
in Congress as to the imposition, of taxes upon the 
inhabitants of these territories, must, at all events, be 
admitted to be the most convenient, as the expense 
of collecting a tax in some of them might exceed its 
amount. Nor can this departure from ^e rule which 
holds representation and taxation to be inseparable, 
be considered very material or important with respect 
to those settlements which are still in their infancy, 
though rapidly advancing to manhood, and looking 
forward with perfect confidence to complete equality 
^ soon as they attain the requisite maturity. As it 
^^te9 to the District of Columbia, the construction 

* 5Wheaton,317. 
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in qaestion can hardly be regarded as impugning the 
great principle alluded to, inasmuch as its inhabitants 
have voluntarily relinquished the right of representa- 
tion, and adopted the whole body of Congress as its 
legitimate government. 

A question, however, of much greater interest and 
importance has arisen, in regard to this power of tax- 
ation, which, of late years, has been much discussed 
in our public councils, and has not yet ceased to 
s^tate a portion of the Union. I refer lo the author- 
ity of Congress to impose duties on articles of for- 
eign importation for the encouragement and protection 
of domestic manufactures ; and to the proceedings 
which call in question and deny the constitutional ex- 
istence of any such authority in Congress, and de- 
nounce its exercise as usurpation. The constitutionsd 
validity of those acts of Congress which impose duties 
on importations, with that end in view, has never been 
presented as a point for adjudication in the Federal 
Courts, but a legislative construction in favour of the 
right of Congress to pass them was adopted and 
acted upon at the earliest period of the existence and 
operation of the Federal Government. Of late years, 
however^ a controversy has arisen on the subject, 
which at one time threatened the peace and integri- 
ty of the Union ; and which, though suspended, can 
Qy no means be considered as definitively settled, 
«ome examination of its merits may be useful, if not 
4ece8sary. 

Although Congress has the express and exclusive 
power " to lay and collect duties^ imposts, and ex- 
cises, to pay the debts, and provide for the common 
defence and general welfare of the United States," 
yet it is denied that these words confer authority to 
lay duties and imposts for any other purposes than 
those of discharging the national debts, suj^porting 
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the civil and military esUhlishments of the govern- 
ment, and of carrying into effect the powers specifi- 
cally enumerated, and vested by the Constitution in 
Congress ; thus excluding from all share of meaning 
the last member of the clause, which specifies the 
" general welfare'* as one of the objects for which 
this branch of taxation was wholly given up to the 
Nfitional Grovernment. And while some contend that 
there is no express authority granted to Congress to 
lay duties on foreign commodities, in order to favour 
or protect similar productions and fabrics of our own 
growth or manufacture — ^nor any power, express or 
implied, to encourage domestic industry by any means 
whatsoever; and that no such authority or power 
arises from intendment, as necessary to carry into 
effect any of the enumerated powers ; others allege 
that this authority, if it exist at all, can only be con- 
Btitutionally exercised indirectly, as resulting inci- 
dentally from the power ta regulate commerce with 
foreign nations ; and that imposts beyond what may 
be requisite to provide a revenue to meet the necessa- 
ry and ordinary expenditures of the government, can 
only be imposed to the extent required to countervail 
the commercial Restrictions of other countries. 

You will perceive, in the first place, that this ex- 
position of the power in question denies, in effect, 
any operation whatever to that branch of the clause 
in the Constitution by which it is supposed ta be 
conferred ; and thus adopts the opposite extreme to 
that latitude of construction which would give to the 
expressions relative to providing for the ''general 
welfare," a meaning more extensive than any other 
part of the Constitution, and invest Congress with a 
general power of legislation. It is, however, a sound 
rule of construction, and admitted to be universal in 
its application, that the different parts of the same in* 
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stniment are to be so expounded as to give effect to the 
whole, and to every portion susceptible of meaning. 
It is not to be pres\)med that the words in question 
were introduced without some object ; they are not, 
therefore, to be excluded from all share in the interpre- 
tation of the clause, unless incapable of bearing any 
j3ignification in connexion with those with which they 
are conjoined. But the specific ends embraced by 
these general terms cannot certainly be supposed to 
be comprised among those more definite objects, sub- 
sequently enumerated in another and separate clause 
in the same article of the Constitution ; and it must 
therefore be intended that other objects were meant 
to be accomplished by means of the taxing power, 
than the payment of the " public debt," and providing 
for the " common defence ;" and that those farther ob- 
jects comprehend everything to which the ** general 
welfare" required the power to be applied, as the di- 
rect means of effecting the end proposed. 

A different view was, kideed, taken of this clause 
of the Constitution by the authors of " The Federal- 
ist;"* and that high authority has been quoted in 
support of a very different interpretation. In answer- 
ing the objection urged against the general expres 
aiions with which the clause concludes, as conferring 
a distinct and substantive power "to provide for the 
common defence and general welfare of the United 
States," the authors of " The Federalist" do not adVert 
to the circumstance that those expressions are used 
merely as a general and summary designation of the 
purpose for which taxes were to be laid, independ- 
ently of the objects subsequently specified ; but in 
refuting the objection, they seem to adopt, in part, the 
construction of their adversaries, and admit that the 

♦ No. 41. 
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words in question confer a substantive and iadepend* 
ent power, distinct from the power of taxation ; and 
they meet the argument drawn from these terms, 
against this extensive and sweeping operation of the 
power, by alleging that it was restricted by the svb*- 
sequent enumeration of the specific powers of Coa'- 
gress in the same section. It has since, however^ 
been judicially decided, and is even admitted by 
those who, nevertheless, seek to avail themselves c^ 
this authority, that these words do not invest Con- 
gress with any power whatsoever distinct from the 
power of taxation, but that they merely refer to the 
purposes for which that power may be exercised. 
So far, moreover, from affording support to the argu* 
ment against the powerof Congress to encourage maa- 
ufactures, two of the authors of " The Federalist,*' 
soon after the organization of the government, offi- 
cially asserted that power to be exclusively vested m 
Congress, which body, they contended, was bound 
to exercise it. They derived it, indeed, from the 
power to regulate commerce ; but the acknowledged 
construction of the clause conferring the power of 
taxation, referring to the exercise of that power, as 
the means or instrument of providing for the general 
welfare, affords an ampler basis for the right ; and in 
order to establish it on this broader and more solid 
foundation, it becomes necessary to show that th« 
" general welfare" is, in fact, promoted by imposing 
duties on foreign commodities to such an amount as 
to foster our home-manufactures. 

This is clearly a question of national policy and le- 
gislation, involving facts and opinions not cognizaUe, 
from their nature, in the judicial tribunals, but depend* 
ing for their determination upon a sound exercise of 
legislative discretion. Their decision must of neces- 
sity belong to the National Legislature ; for the states 
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cannot afford the protection in the mode contemplated^ 
inasmuch as they are prohibited from laying any du- 
ties on imports, except such as may be necessary for 
executing their own health and inspection laws, and 
hare no power whatsoever to regulate commerce. 
Whatever, therefore, may be tl^ opinions of the most 
enlightened men as to the policy of protecting do- 
mestic manufactures, or, in other words, as to the 
question whether the '* general welfare" is promoted 
by the imposition of duties on imports with that view, 
those opinions must necessarily be founded on facts 
and principles of political economy, concerning which 
none but the National Legislature can, for any prac- 
tical purpose, audioritatively decide. The necessity 
of vesting in Congress the power of determining such 
a question, may be illustrated by analogy from the 
power of the President to judge of the existence of 
the exigency upon which his power of calling forth 
the militia is made to depend. Without such authority, 
we have seen that boUi the existence of the exigency - 
and the legality of the proceedings wonld turn, not 
on his knowledge or beUef of the one, or his judg- 
ment on the other, but upon the verdict of a jury as 
to the facts, and the judgment of the court on the le- 
gal questions they might present. So with respect 
to the power now under consideration : unless Con- 
gress have authority to decide on the circumstances 
upon which the exercise of their legislative discre- 
tion depends, both facts and principles of a complica- 
ted character, concerning which great conflict of 
opinions exists, would be subject to judicial exami- 
nation, and a construction given to the Constitution, 
not merely by the judgment of the court on the ques- 
tion whether Congress is authorized " to lay duties 
to provide for the general welfare," but upon the 
opinion of the jury whether *'the general welfaie" 
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was, upon sound principles of public policy, in fact 
promoted by protecting duties. 

Witb regard to the existing laws imposing duties 
on imported articles, the objection, so far as founded 
on the nature of the objects to which the revenue 
thus produced is applied, loses much of its force, 
from the circumstance that these laws were passed 
before the extinction of the public debt, for the pay- 
ment of which, as well as to the support of the na- 
tional institutions, the proceeds of those duties were 
intended to be applied. Whether they have in fact 
been so applied, or to what purposes the surplus 
arising from them has been, from time to time, ap-^ 
propriated, are questions wholly independent of the 
constitutional validity of laws merely authorizing 
such duties to be collected. When collected, and 
paid into the national treasury, they are mingled with 
the general mass of funds, and are at the disposal 
of Congress ; and as, by the Constitution, " no money 
can be drawn from the treasury but in pursuance 
of appropriations made by law," the question as to 
the constitutionality of the objects to which any part 
of the public revenues may be applied can never 
arise, until a law be proposed or enacted for their 
specific appropriation. 

It has been, moreover, objected that the existing 
laws, imposing duties on imports, are unequal in 
their operation, and therefore contrary to. that pro- 
vision of the Constitution which requires all duties 
to be *' uniform throughout the United States." But 
the uniformity required is plainly in the imposition, 
and not in the operation of the duties ; and whatever 
may be the fact as to the inequality of their opera- 
tion, it is equally plain that it never can be controlled 
by the Legislature, but must always be regulated by 
the consumption of the article ; for all indirect taxes. 
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except imposts on articles of absolute necessity, may 
be said to be voluntary in their operation; as the 
amount paid by any individual must always depend 
on his spontaneous purchase of the article. 

The power of borromng money on the credit of the 
United States is conferred on the National Govern- 
ment in general terms ; but as the public credit of 
the Union must depend on the sources of revenue 
placed at its command, this power must have been 
intended to be exercised in anticipation of the na- 
tional resources, and must, consequently, be subject 
to the same restrictions as to its objects, to which 
the power of taxation is limited and confined. 

When the present Constitution was adopted, the 
United States were indebted to foreign nations for 
the expenses of our Revolutionary war ; and many 
of our own citizens had large claims -either upon the 
confederacy, or upon its separate members, for ser- 
vices and supplies during that eventful contest. To 
liquidate and consc^date those debts, discharge a 
part of them, and secure the remainder, were meas- 
ures necessary to the preservation of the public 
faith, and the maintenance of the public interests, 
both at home and abroad. But to have resorted to 
taxation, in order immediately to accomplish these 
c^jects, would, had it even been practicable, have 
proved injurious to the nation, and ruinous to private 
individuals. It was foreseen that many of the pub- 
lic creditors would be satisfied with the assumption 
or recognition by the new government of the princi- 
jMil, and the payment of the interest of the public 
debts. Under the power conferred on Congress to 
borrow money, it was enabled to make the necessary 
provisions for combining the whole expenses of the 
war, whether incurred by the confederacy or the 
states, in one general amount, and funding it as ona 

Digitized by VjOOQ IC 



180 LBCTURB8 ON 

consolidated debt. The sources of revenue placed at 
the disposal of the Federal Government have since 
enabled it to discharge, not only the whole of this debt, 
but that, also, which occurred in the late war. But 
in case of future exigencies, or a failure of the usual 
supplies of revenue, similar means are at its com- 
mand for (Continuing its operations, maintaining its 
existence, and vindicating its honour. 



LECTURE VIII. 

ON THE POWERS VESTED IN THE FEDERAL GOVERN- 
MENT FOR REGULATING INTERCOURSE WITH FOR- 
EIGN NATIONS. 

The powers vested in the General Govern- 
ment for regulating foreign intercourse, consist. 

First, Of the powers to nnake treaties ; and to 
send and receive ambassadors, and other public 
ministers, and consuls. 

Secondly. Of the power to define and punish 
piracies and felonies committed on the high 
seas, and other offences against the Isrw of na- 
tions ; and. 

Thirdly, Of the power of regulating foreign 
commerce ; including a power to prohibit, after 
a certain period, now elapsed, the importation 
of slaves. 

This class of poweris forms an obvious and es- 
sential branch of Federal administration ; for if 
the United States are one nation in any respect, 
they are most clearly so in respect to other na- 
tions. 

I. The powers to make treaties, and to send 
and receive ambassadors and other public minis- 
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ters, are essential attributes of national sover- 
eignty, and of that international equality which 
the interests of every sovereignty require it to 
preserve. Both powers were possessed by Con- 
gress under the Confederation, but not to the 
extent to which they are now enjoyed j for then 
the former power was embarrassed by an excep- 
tion, under which treaties migkt be substantially 
frustrated by regulations of the states, and the 
latter did not comprehend " other public minis- 
ters and consuls." 

As treaties with France and Holland, and es- 
pecially the treaty of peace with Great Britain, 
existed when the Constitution was adopted, it 
became necessary to vary its terms in regard to 
treaties, from those relative to the laws of the 
United States ^ the declaration it contains in re- 
spect to the supremacy of the latter operating 
only in future, while in reference to the former 
the terms are, " all treaties made, or which shall 
he made, under the authority of the United States, 
shall be the supreme law of the land." These 
terms were intended to apply equally to previ- 
ously existing treaties, as well as to those made 
subsequently to the Constitution ; and it has, ac- 
cordingly, been adjudged, by the Supreme Court, 
that they effectually repeal so much of the state 
laws and constitutions as are repugnant to them.* 
More general and extensive terms, also, are 
used in vesting the power with respect to trea- 
ties, than in confeirring that relative to laws ; and, 
while the latter is laid under several restrictions, 
there are none imposed on the exercise of the 
former, notwithstanding it is committed to the 

♦ 3 Dallw, 199. 
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President and Senate, in exclusion of the House 
of Representatives, and is executed through the 
instrumentality of agents, delegated for the pur- 
pose. And although the President and Senate 
are thus invested with this high and exclusive 
control over all those subjects of negotiation 
with foreign powers, which, in their consequen- 
ces, may affect important domestic interests, yet 
it would have been impossible to have defined a 
power of this nature, and, therefore, general 
terms only were used. These general expres- 
sions, however, ought strictly to be confined to 
their legitimate signification 5 and in order to as- 
certain whether the execution of the treaty-ma- 
king power can be supported in any given case, 
those principles of the Constitution, from which 
the power proceeds, ought carefully to be applied 
to it. The power must, indeed, be construed in 
subordination to the Constitution 5 and however, 
in its operation, it may qualify, it cannot super- 
sede or interfere with, any other of its funda- 
mental provisions, nor can it ever be so inter- 
preted as to destroy other powers granted by 
that instrument. A treaty to change the organi- 
zation of the government, or annihilate its sov- 
ereignty, or overturn its Republican form, or to 
deprive it of any of its constitutional powers, 
would be void ; because it would defeat the will 
of the people, which it was designed to fulfil. 

A treaty, in its general sense, is a compact 
entered into with a foreign power, and extends 
to all matters which are usually the subject of 
compact between independent nations. It is, in 
its nature, a contract^ and not a legislative act ; 
and does not, according to general* usage, effect 
of itself the objects intended to be accomplished 
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by it, but requires to be carried into execution 
by some subsequent act of sovereign power by 
the contracting parties, especially in cases where 
^it is meant to operate within the territories of 
either of them. With us, however, a different 
principle is established. It has been settled by 
the Supreme Court,* that, inasmuch as the Con- 
stitution declares a treaty to be the law of the 
land, it is to be regarded in courts of justice as 
equivalent to an act of the Legislature, whenever 
it operates of itself without requiring the aid of 
any legislative provision. But when the terms 
of any treaty stipulation import an executory con- 
tract, it addresses itself to the political, and not 
to the judicial, department for execution, and 
Congress must pass a law in execution of the 
compact, before it becomes a rule for the courts. 
The Constitution does not expressly declare 
whether treaties are to be held superior to the 
acts of Congress, or whether the Jaws are to be 
deemed coequal with or superior to treaties; 
but the representation it holds forth to foreign 
powers, is that the President, by and with the 
advice and consent of the Senate, may bind the 
nation in all legitimate contracts ; and if pre-ex- 
isting laws, contrary to a treaty, could only be 
abrogated by Congress, this representation would 
be fallacious. It would subject the public faith 
to just imputation and reproach, and destroy all 
confidence in the national engagements. The 
immediate operation of a treatymust, therefore, 
be to overrule all existing laws incompatible with 
its stipulations. 
Nor is this inconsistent with the power of 

* 2 Peters, 314. 
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Congress to pass subsequent laws, qualifying, al- 
tering, or wholly annulling a treaty ; for such 
an authority, in eertain cases, is supported on 
grounds wholly independent of the treaty-makings 
power. For, as Congress possesses the sole 
right of declaring war, and as the alteration or ab- 
rogation of a treaty tends to produce it, the pow- 
er in question may be regarded as an incident to 
that of declaring war. The exercise of such a 
right may be rendered necessary to the public 
welfare and safety, by measures of the party with 
whom the treaty was made, contrary to its spir- 
it, or in open violation of its letter j and on such 
grounds alone can this right be reconciled ei- 
ther with the provisions of the Constitution or 
the principles of public law. A memorable in- 
stance has occurred in our history of the annul- 
ment of a treaty by the act of the injured party. 
In the year 1798, Congress declared that the 
treaties with France were no longer obligatory 
on the United States, as they had been repeated- 
ly violated by the French government, and our 
just claims for reparation disregarded. Never- 
theless, all treaties, as soon as ratified by com- 
petent authority, become of absolute efficicy, 
and, as long as they continue in force, are bind- 
ing upon the whole nation. If a treaty require 
the payment of money to carry it into effect, and 
the money can only be raised or appropriated by 
an act of the Legislature, it is morally obligatory 
upon the legislative power to pass the requisite 
law ; and its refusal to do so would amount to a 
breach of the public faith, and afford just cause 
of war. That department of the government 
which is intrusted with the power of making 
treaties may bind the national faith at its dis. 
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cretion ; for the treaty-making power must be co- 
extensive with the national exigencies, and neces- 
sarily involves in it every branch of the national 
sovereignty, of which the operation may be ne- 
cessary to give effect to negotiations and com- 
pacts . with foreign nations, if a nation have 
conferred on its executive department, without 
reserve, the right of treating and contracting 
with other sovereignties, it is considered as hav- 
ing invested it with all the power necessary to 
make a valid contract, because that department 
is the organ of the government for the purpose, 
and its contracts are made by the deputed will 
of the nation. The fundamental laws of the state 
may withhold from it the power of alienating the 
public domain, or other property belonging to it ; 
but if there be no express provision of that kind, 
the inference is that it has confided to the de- 
partment, charged with the duty and the power 
of making treaties, a discretion commensurate 
with all the great interests of the nation.* 

The concurrence of each branch of the legis- 
lative power, we have seen, is necessary to a 
declaration of war, while the President, with the 
advice and consent of the Senate alone, may 
conclude a treaty of peace. Now a power to 
make treaties necessarily implies a power to 
settle the terms on which they shall be conclu- 
ded; and foreign states could not deal safely 
with the government on any other presumption. 
That branch of the government which is in- 
trusted thus largely and generally with authori- 
ty to make valid treaties of peace, can, of course, 
bind the nation by the alienation of part of its 
P 
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territory ; and this, according to an approved ivri 
ter on the law of nations,* is equally the ease, 
whether that territory be already in the oecups^ 
tion of the enemy, or remain in possession of the 
nation, or whether the property be public or pri- 
vate. In a case decided in the Supreme^ Court 
of the United States, it was admitted that 'indi- 
vidual rights acquired by War, and vested rights 
of the citizen, might be sacrificed by treaty for 
national purposes. f And in another case it was 
held to be a clear principle of national law, that 
private rights might be surrendered by treaty to 
secure the public safety, but the government 
would be bound to make compensation and in- 
demnity to the individual whose rights had thus 
been sacrificed. 

The conclusion of a treaty of commerce and 
navigation with Great Britain, in 1794, gave rise 
to much public discussion as to the nature and 
extent of the treaty-making power. A resolu- 
tion was passed by the House of Representatives 
requiring the President to lay before them a copy 
of his instructions to the minister who conduct- 
ed the negotiation, with the correspondence, and 
other documents, relative to the treaty, except- 
ing such papers as any existing negotiations 
might render it improper to disclose. The illus- 
trious individual who then held the office of Pres- 
ident returned for answer, " that, in his opinion, 
the power of making treaties was exclusively 
vested in the President, by and with the advice 
and consent of the Senate, provided two thirds 
of the senators present concurred in the ratifica- 
tion; and that any treaty so made and ratified, 

♦ Vattel, b. i, ch. xxi., ^ 2, 32; b. iv., ch. ii., 6 11, 12. 
t I Cranctt., 103. 
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on being duly promulgated, became the law of 
the land. It was thus," he added, "that the 
treaty-making power had been understood by 
foreign nations; and that in all treaties made 
with them, we had declared, and they had be- 
lievejl} that when so ratified, they became obli- 
gatory on the nation.'' In this construction of the 
Constitution, every former House of Represent- 
atives had acquiesced, and until that time not a 
doubt or suspicion had appeared, to his knowl- 
edge, that it was held not to be the true con- 
struction ; and he concluded by observing that 
" it was perfectly clear to his understanding, that 
the consent of the House of Representatives was 
not necessary to the validity of a treaty. As 
the treaty in question exhibited in itself all the ob- 
jects requiring legislative provision, upon which 
the papers called for could throw no light, and 
that, as it was essential to the due administration 
of the government that the boundaries fixed by 
the Constitution between the difierent depart- 
ments should be preserved, a just regard to the 
Constitution, and to the duties of his office, for- 
bade a compliance with their request." 

The principles thus laid down by General 
Washington were so far acquiesced in by the 
House, that they passed a resolution, disclaim- 
ing the power to interfere"ln making treaties; 
but asserting the right of the House of Repre- 
sentatives, whenever stipulations are made on 
subjects committed by the Constitution to Con- 
gress, to deliberate on the expediency of carry- 
ing them into effect 5 and subsequently it was 
declared, by a small majority, to be expedient to 
pass the laws necessary for carrying the treaty 
into effect. From that time the ouestion re 
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mained undisturbed until the conclusion of a 
convention with Great Britain, in 1815, when 
the House of Representatives, after much debate, 
passed a bill specifically enacting, on a particu- 
lar subject, the same provisions which were con- 
tained as stipulations in the treaty. This dan- 
gerous innovation on the treaty-making power 
was warmly opposed by a minority in the House, 
and disagreed to by the Senate ; but, after sev- 
eral conferences between them, the affair termi- 
nated in a compromise, which it is difficult to 
reconcile with a sound construction of the Con- 
stitution. The law passed on the occasion brief- 
ly declares that so much of any act as imposes 
a duty on tonnage, contrary to the provisions of 
the convention with Great Britain, should, /rom 
the date of that instrument^ and during its continu- 
ance, be of no force or effect ; thus setting a 
precedent which may produce future difficulty in 
our national legislation, though the judicial tri- 
bunals would probably regard such a law as ni 
work of supererogation, or a mere nullity, and, 
from its retroactive operation, at variance with 
the spirit of the Constitution. 

Treaties of every kind, when made by compe- 
tent authority, are not only to be observed with the 
most scrupulous good faith, but are to receive a 
fair and liberal interpretation. Their meaning is 
to be ascertained by the same rules of construc- 
tion and course of reasoning as are applied to the 
interpretation of private contracts ; and, accord- 
ing to the most authoritative writers on interna- 
tional law, if a treaty should be in fact violated 
by one of the parties, either by proceedings in- 
compatible with its nature, or by an intentional 
breach of any of its articles, it res^s with the in- 
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jured party alone to pronounce it broken. The 
treaty, in such cases, is not absolutely voidy but 
voida le at the election of the injured party. If 
he chooses not to come to a rupture, the treaty 
remains obligatory. He may waive or remit 
the infraction, or demand a just satisfaction. But 
the violation of any one article of a treaty is a 
violation of the whole ; for all its articles are de- 
pendant on each other, and are to be deemed 
mutual conditions of each other ; and the breach 
of a single article may, at the-election of the in- 
jured party, overthrow the whole treaty. This 
consequence may, however, be prevented by an 
express provision in the treaty itself, that if one 
article be broken, the others shall, nevertheless, 
continue in full force ; and in such a case. Con- 
gress could not annul the treaty on the ground 
of the breach. The nullification of a treaty by 
an act of the legislative power, under the cir- 
cumstances which render such an act justifiable, 
or its termination by war, does not divest rights 
of property acquired under it.* Nor do treaties 
become, ipso facto, extinguished by war between 
the parties. Those articles which stipulate for 
a permanent arrangement of territorial or other 
national rights, are, at most, suspended during 
the war, and revive at the restoration of peace, 
unless waived by the parties, or new or repug- 
nant arrangements are made in a new treaty. 

The supplementary power of sending and re- 
ceiving ambassadors, and other public ministers 
and consuls, results as a necessary incident to 
the leading part in the treaty-making power as- 
signed to the President 5 and it was first ex- 

* 8 Wheaton, 492. 
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ercised by General Washington, who broke off 
all intercourse with Citizen Genety and demand- 
ed his recall by the French government, in con- 
sequence of his insolent assumption of authority 
to commission private vessels of war, equip them 
in our ports, and erect consular tribunals, with 
admiralty jurisdiction, within our territory. The 
only instance of the kind which has since oc- 
curred was that of the British minister, Mr. 
Francis Jackson, who had previously obtained 
some notoriety at Copenhagen, and, by his con- 
duct on his extraordinary mission to this coun- 
try relative to the attack on the Chesapeake frig- 
ate by a British line-of-battle ship, fully vindica- 
ted the nom de guerre which he had earned by 
an attack of a similar character, thongh on a lar- 
ger scale, which he had promoted and sanctioned 
on the former occasion. It was very generally 
believed that he'was selected by Mr. Canning as 
envoy to the United States in consequence of 
the celebrity he had gained in the Baltic ; but a 
better motive was found in England, in the pri- 
vate friendship existing between the secretary 
of state and his envoy, derived from the grati- 
tude of Mr. Canning to the father of his friend, 
Dr. Cyril Jackson, dean of Christ Church, Ox- 
ford,*' under whose tuition he had been at that 
university. Be this as it may, the son behaved 
in this country as unlike as possible to what the 
conduct and manners of his father would have 
been in such a situation ; and in consequence of 
his insolence, he was dismissed by Mr. Madi« 
son. 
IL The power to define and punish piracies and 

* The character of this learned and able man is admirably and 
foithfuUy drawn in Mr. Ward's novel of " De Fere." 
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felonies committed on the high seag^ and offences 
Ggainst the law of nations^ is substantively and 
separately vested in Congress; although, as to 
the former objects, it seems unavoidably intsident 
\o the power of regulating foreign commerce; 
and, as to the latter, to be implied from the au- 
thority to declare war and make treaties. 

The power to d^ne as well as punish seems 
rather applicable to felonies and ofiences against 
the law of nations than to piracies, as piracy is 
well defined by the law of nations ; and by the 
high seas \& understood not only the ocean out of 
i^ight of land, but- waters on the seacoast beyond 
the boundary of low-water niark. 

Piracy, according to the most approved wri- 
ters on international law, consists in robbery^ or 
a forcible depredation on the high seas, without 
lawful authority. But felonies on the ocean, 
or on waters on the coast, b^ond low-water 
mark, and ofiences against international law, 
are by no means completely ascertained and de- 
fined by any code recognised by the common 
consent of nations ; so that, with respect to this 
^pecies of offence, there was a peculiar fitness 
in granting to Congress the power to define as 
^ell as to punish. Nor, in executing the power 
inreg^rd to piracy, was it necessary for Congress 
to insert in the statute a definition of the crime 
in terms; it was enough to refer for its definition 
to the law of nations, a^ it is there defined with 
reasonable certainty, and does not depend on the 
particular provisions of any municipal code, ei- 
ther for its definition ar its punishment.^ Con- 
gress has the right to pass laws to punish pirates, 

* 5 Wheaton, 153. 
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though they may be foreigners, and have com^ 
mitted no particular offence against the United 
States I and in executing this power, it has de- 
clared, in conformity with the law of nations^ 
that the punishment of piracy shall be deatlu 
The act of Congress, which declares certain of- 
fences to be piracy which are not so by the law of 
nations, was intended to punish them as offences 
against the United States, and not as offences 
against the human race 'y* and such an offence^ 
committed by a person not a citizen of the United 
States, on board of a vessel belonging exclusively 
to subjects of a foreign state, is not. piracy under 
the statute, nor punishable in the Federal Courts*. 
The offence, in such cases, must be left to be 
punished by the nation under whose flag the 
vessel sails, and whose particular jurisdiction 
extends to all on board ', for it is a clear and set* 
tied principle, ^at the j.urisdiction of every na- 
tion extends to its own citizens, on board of its 
own public and private vessels, at sea.f But- 
murder and robbery committed on the high seas 
by persons on board of a vessel not at the time 
belonging to any foreign power,^but in possession 
of a crew acting in defiance of all law, and ac- 
knowledging obedience to no government, is 
within the act of Congress,. and punishable in the 
courts of the United States f for. although the 
statute does not apply to offences committed 
against the particular sovereignty of a foreign 
power, and on board of a vessel belonging at the 
time, in fact as well as of right, to a subject of a 
foreign state, and in virtue of such property sub- 
ject to his control, yet it does extend to all of- 
fences committed against all nations, by persona 
* 3 Wheaton, 610. t Rntherford's Inst, b. ii^ ch. xi 
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who, by common consent, are amenable to the' 
laws of all nations.'* 

In pursuance of this principle, the moment a. 
vessel assumes a piratical character, she loses 
all claim to national character, and the crew, 
whether citizens or foreigners, are equally pun- 
ishable under the statute, for acts which it de- 
clares to be piracy. The laws of the United 
States declare those acts piracy on one of their 
own citizens, which would be merely belligerant 
acts if committied on a foreigner ; and a citizen 
of the United States who offends against the 
government or his fellow-citizens, under colour 
of a foreign commission, is punishable in the 
same manner as if he had no commission. The 
acts of an alien, under the sanction of a national 
commission, may be hostile, and his government 
may be responsible for them, but they are not 
regarded as piratical; and this fule extends to 
the Barbary powers, who are now regarded, by 
the law of nations, as lawful powers, and not as 
they deserve to be, pirates, 

Felonyy when committed on the high seas, 
amounts in effect to piracy, and has, to a consid- 
erable extent, been so declared by Congress, 
who, in pursuance of the authority vested in 
them by the Constitution, have enacted that any 
person, on the high seas, or in any open road- 
stead or bay where the sea ebbs and flows, com- 
mitting the crime of robbery in and upon any 
vessel,' or its crew or lading, shall be adjudged a 
pirate; and farther, that "if any person con- 
cerned in any piratical cruise or enterprise, or be- 
ing of the crew or ship's company of any piratical 
ship/ or vessel, shall land and commit robbery on 
* 5 Wheaton, 144. Laws of U. S., 1820, ^ a 
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shore^ such person ^all be -adjudged a j>tr<3ic;" in 
which last respect, the statute seems to be mere- 
ly declaratory of the law of nations.* 

The power to defix^e and punish piracy and 
felonies on the high seas is exclusive in its nar 
ture ; but it has been doubted whether the power 
to punish other offences against internationftl law 
ought not to be considered as exclusirely vest^ 
ed in Congress, on the groiind that the law of 
nations forms a part of the common law of every 
state in the Union, and that violations of it may 
be committed on land as well as at sea; The 
jurisdiction of the several states is certainly su- 
perseded in regard to those offences against in^ 
ternational law which are committed at sea ; but 
it does not seem, howeVer^ to follow, as a necea* 
sary consequence, that it is also superseded in 
regard to those committed on shore. These of- 
fences are of various kinds, and the power to de- 
fine and punish them is, with great propriety, 
given to Congress, as it preventa difficulties 
which might arise from the doubt of a concur- 
rent jurisdiction of them by the states ; and, so far 
as they have been defined by Congress, they may 
be said to arise under the Constitution and laws 
of the United States, and to be finally, if not ex- 
clusively, cognizable under the Federal authority. 

But there are some such offences not enumer- 
ated in the acts of Congress 5 and if the doctrine 
be sound, that the criminal jurisdiction of the 
Union is confined to cases expressly provided 
for by Congress, either those violations of inter- 
national law^ of which the punishment remains 
unprovided for by Congress, must go unpunished, 
or the state courts must entertain jurisdiction 
* Doug., 615. 
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of them. The United States being alone re^ 
sponsible to foreign nations for all that affects 
their mutual intercourse, it rests with the Na- 
tional Government to declare what shall consti- 
tute offences against the law regulating that in-* 
teicourse, and to prescribe suitable punishments 
for their commission. But if cases arise for 
which BO provision has been made by Congress, 
both the national and state governments, within 
tbe spheres of their respective jurisdictions, are 
thrown upon those general principles, which, be- 
ing enforced by other nations, those nations have 
a right to require to be applied in their favour. 

The ofiences falling more immediately under 
the cognizance of tbe law of nations are, besides 
piracy, violations of safe-conducts^ and infringe- 
ments of the rights of ambassadors and other fiMic 
minivers. 

A safe-conduct or passport contains a pledge 
of* the public faith that it shall be duly respect* 
ed, and the observance of this duty is essential 
to the character of tbe government which grants 
it. In furtherance of the' general sanction of 
public law. Congress has provided that persons 
violating a safe-conduct or passport granted by 
the government of the United States, shall, on 
conviction, be subjected to fine and imprison- 
ment. The same punishment is inflicted upon 
persons offering violence to ambassadors or oth- 
er public ministers, or being concerned in prose- 
cuting or arresting them ; and the process where- 
by their persons, or those of their domestics, 
may be imprisoned, or their goods seized or at-* 
tached, is declared void. The policy of these 
laws regards such proceedings against foreign 
ministers as highly injurious to a free and liberal 
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communication between different governments, 
and mischievous in their consequences to any 
nation. They tend, most certainly, to provoke 
the resentment of the sovereign whom the en- 
voy represents, and to bring upon the country 
the calamity of war ; and, therefore, every civil- 
ized nation has an equal interest in upholding 
the privileges of their representatives abroad, 
and punishing the breaches of them by its own 
citizens. 

III. The power of regulating foreign commerce 
is intimately connected with the power of conclu- 
ding treaties, especially those .of commerce and 
navigation, and is, with equal propriety, submit- 
ted to the National Government. 

The oppressed and degraded state of com- 
merce before the adoption of the Federal Consti- 
tution, and the injury it sustained from the impo- 
tent and disconnected efforts of the several states 
to counteract the restrictions imposed on it by for- 
eign nations, with a view to their own interests, 
contributed more, perhaps, to the introduction of 
our present system of government, than any other 
of the numerous evils proceeding from the feeble- 
ness of the Confederation. The former Congress, 
indeed, possessed the power of making commer- 
cial treaties, but its inability to enforce them 
rendered that power, in a great degree, useless ; 
and all who were capable of estimating the influ- 
ence of commerce on national prosperity, per- 
ceived the necessity of giving the control over 
ibis important subject to the General Govern- 
ment, it is not, therefore, matter of surprise, 
that the grant should be as extensive as the mis- 
chiefs that had been experienced ; and it is 
equally apparent that to construe the grant so 
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as to impair its efficacy,' would tend to defeat an 
object in the attainment of which the American 
people felt that deep interest which arose from 
a strong and just conviction that the whole com- 
merce of the nation should be regulated by Con- 
gress. From its very nature, this power must be 
considered as exclusive ; for if the several states 
had retained the right of regulating their own 
commerce, each of them, as experience had indi- 
cated, would probably bave pursued a different 
-system ; mutual jealousies, rivalries, restrictions, 
and prohibitions would have ensued, which a com- 
mon superior alone could prevent or cure, and, 
at the same time, command that confidence of 
foreign nations, which is necessary to the nego- 
tiation of commercial treaties. 

But the nature and extent of this power has 
been fully and ably discussed, and satisfactorily 
settled by the Supreme Court of the United 
States, especially in a case which drew in ques- 
tion, and overruled the constitutionality of the 
laws oC New-York, vesting in certain individu- 
als the exclusive right of steam navigation upon 
its waters.* On that occasion it was held, that 
the general power to regulate commerce was not 
restricted merely to the buying and selling or 
exchanging commodities, but included the nav- 
igation of vessels, and commercial intercourse in 
all its branches, and extended to all vessels, by 
whatsoever force propelled, and to whatever pur- 
pose appropriated. It was observed by the ven- 
erable and lamented Chief-justice Marshall, in 

* 19 Wheaton, 446. Having been consulted by the late Mr. 
Gibbons before he determined to try the validity of tliis grant, it 
may not be improper to subjoin the opinion given on that cccrr 
sion. Vide Appendix F. 
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delirering the opinion of the court, that, if com 
merce did not include narigation, the gorem 
ment of the Union had no direct power ovei 
that subjei^t, and could make no law prescribing 
the requisites to constitute American vessels, or 
require them to be navigated by American sea- 
men ; yet this power had been exercised from the 
beginning of the government, with the universal 
eonsetu of the states and of the Union, and had 
been as universally understood to bis a commer- 
cial regulation. The word commerce, indeed, must 
have been understood to comprehend ncmgation 
when the Constitution was adopted, .as the pow- 
er over both was onex)f the primary objects for 
which the Constitution was formed ; and in that 
comprehensive sense is the te«m used in the Con- 
stitution. It is a rule of construction universal- 
ly acknowledged, that the exceptions from a pow- 
er mark its extent ; for h would be absurd as well 
as useless to except from a power granted that 
which the words of the grant could never com- 
prehend. If, therefore, the Constitution contains 
plain exceptions from the power over naviga- 
tion — plain inhibitions against the exercise of 
that power in a particular way — it is evident that 
the power to which they apply must have been 
intended to have been granted. 

The power to regulate commerce, thus under- 
stood, is held to extend to every species of com- 
mercial intercourse between the United States 
and foreign nations, and among the states ; and 
although the expressions relative to the states 
were not intended to compretend that commerce 
which is completely internal, and carried on be- 
'tween individuals in a state, or different parts ot 
the same state, without extending to, or a)9eet- 
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ing other states, yet, in regulating commer^ 
with foreign nations, the power of Congress does 
not stop at the jurisdictional lines of the several 
states. It would be a very useless power if it 
could not pass those limits. The commerce of 
the United States with foreign nations is the 
commerce of the whole Union, and every district 
has a right to participate in it. The deep streams 
which penetrate our country in every direction 
pass through the interior of almost every state in 
the Union, and furnish the means of exercising 
this right. If Congress have the power to regu- 
late, that power must be exercised wherever the 
subject exists. If it exist within the states — if a 
foreign voyage may commence or terminate at a 
port within a state — then the power of Congress 
may be exercised within a state. 

The power to prescribe the rule by which com- 
merce is to be governed, like all other powers 
vested in Congress, is complete in itself, and may 
be exercised to its utmost extent, without any 
limitations but such as are prescribed in the Con- 
stitution; The restrictions on the powers of Con- 
gress are there plainly expressed, and not one of 
them affects the power in question. If, then, as 
has always been understood, the sovereignty of 
Congress, though limited to specific objects, be, 
nevertheless, plenary as to those objects, the 
power over commerce with foreign nations, and 
among the several states, is as absolutely vested 
in the government of the Union, as it would be 
in the government of any single state, if the Union 
did not exist, and the state Constitution had con- 
tained the same restrictions on the exercise of 
the legislative power as are found in the Consti- 
tution of the United States. The wisdom and 
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the discretion of Congress 5 the identity of its 
members with the people j and their dependance 
on their constituents, are in this instance, as in 
that of declaring war, and many others, the sole 
restraints upon which the community have relied 
to secure them from the abuse of the power they 
have granted ; and such are the securities upon 
which the people must often, of necessity, rely 
in all representative governments. 
- From these considerations, the power of Con- 
gress was held to comprehend navigation within 
the limits of every state in the Union, so far as 
that navigation may be in any manner connected 
with " commerce with foreign nations, or among 
the several states, or with the Indian tribes." 
Although this extensive power, like many other 
of the powers formerly exercised by the several 
states, is now transferred to the government of 
the Union, yet the state governments constitute 
an important part of our system, and have retain- 
ed a concurrent power of legislation over many 
subjects of Federal jurisdiction. The power of 
taxation, for instance, is indispensable to- their 
existence, and is a power which in its own nature 
is capable of residing in, and^ of being exercised 
by, different authorities at the same time. But 
the power of Congress to lay and collect taxes 
and duties for the purposes of the Uni<fh doe& 
not, as we have seen, necessarily interfere with 
the power of the states to impose taxes for state 
objects ; nor is the exercise of that power by the 
states an exercise of any portion of the power 
granted to the United States. In imposing taxes 
for state purposes, the state legislatures are not 
exercising a power vested in them even concur- 
rently with Congress ; for Congress is not em- 
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powered to levy taxes for objects within the ex- 
clusive province of the states. Each government, 
therefore, when it respectively exercises its prop- 
er power of taxation, does not exercise the power 
of the other. But when a state proceeds to reg- 
ulate commerce with foreign nations, or among 
the several states, it exercises the identical pow- 
er which is granted to the Union, and does the 
very thing that Congress is authorized to do. 
The sole question, then, is, whether the states 
can exercise the power of regulating commerce 
concurrently with t^e United States. 

It was insisted, in the case last referred to, that 
the states possessed such concurrent power, and 
the party maintaining the proposition relied on 
the restriction in the Federal Constitution, which 
prohibits the states from laying duties on im- 
ports or exports. It was alleged, very truly, ^hat 
limitations of a power furnish a strong argument 
in favour of its existence, and that the prohibi- 
tion in this case proved that the power to which 
it related might have been exercised had it not 
heext expressly forbidden ; and hence it was in- 
ferred that any commercial regulation, not ex- 
pressly prohibited, to which the power of the 
state was originally competent, might stUl be 
made by its Legislature. 

It was admitted, indeed, on the other hand, 
that the restriction in question proved that the 
states might have imposed duties on imports and 
exports, had they not been expressly prohibited j 
but it was denied that it followed, as a conse- 
quence from that concession, that a state may 
regulate commerce. The levying of duties on 
imports and exports was held to be a branch of 
the tamr^ power, and entirely distinct from the 
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power to regulate commerce. The latter power 
is enumerated in the Constitution subsequently 
to the former, and each is substantively and in- 
dependently conferred on Congress. The power 
of imposing duties on imports is classed with the 
power of levying taxes 5 but the power of levy- 
ing taxes conferred on Congress, although it 
abridges the subjects of state taxation, can nev* 
er be considered as abridging the right of the 
states relative to taxation itself; and they might, 
consequently, have exercised it by levying duties 
on imports and exports, had not the Constitution 
forbidden them. This prohibition, then, is an 
exception from the acknowledged power of the 
states to levy taxes, and not from the questiona- 
ble power to regulate commerce. So, also, the 
exception in the Constitution, with regard to du- 
ties on tonnage, is considered as a restriction on 
the power of taxation, not on that to regulate 
commerce f and, like the former prohibition, pre- 
supposes the existence of that which it restrains, 
and not of that which it does not purport to re- 
strain. 

Neither are the state inspection laws regarded 
as commercial regulations, although they may 
have a remote and important influence on com- 
merce, and are certainly recognised in the Con- 
stitution as proceeding from the exercise of a 
power remaining in the states. But these, togeth- 
er with quarantine regulations, and health law^ 
of every description, as well as laws regulating 
the internal commerce of a state, and those which 
relate to canals, turnpike-roads, and ferries, are 
component parts of that immense mass of legis- 
lation which embraces everything within the ter- 
ritory of a state not surrendered to the General 
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Government, and which, being of a local charac- 
ter, can be more advantageously regulated by the 
states themselves. No direct general power be- 
ing given over these subjects to Congress, they 
consequently remain subject to state legislation ; 
and if the legislative power of the Union reaches 
them at all, it is for national purposes, and must 
then be either where the power is expressly giv- 
en for a special purpose, or where it is clearly 
incidental to some power expressly given to the 
National Government. A state has the same un- 
deniable and unlimited jurisdiction over all per- 
sons and things within its territorial limits, as any 
foreign nation, when that jurisdiction is not sur- 
rendered or restrained by thp Federal Constitu- 
tion. The laws of the United States regulating 
the transportation of passengers in vessels arri- 
ving from foreign ports, are obviously regulations 
of commerce, as they only affect, through the 
power over navigation, passengers on their voy- 
agCy and until they have landed; after that, and 
when they have ceased to be passengers, the acts 
of Congress, applying to them only as such, and 
as such only professing to legislate in regard to 
chem, have then performed their office, and can 
with no propriety of language be said to come 
into conflict with the laws of a state requiring the 
master of every vessel arriving therein from 
iibroad to make a report in writing of the names. 
Ages, and last legal settlement of his passengers i 
for such law does not assume to regulate com" 
merce ;* its operation begins only where the laws 
of Congress end, and is not even on the same sub- 
ject 5 for although the persons on whom it oper- 
ates are the same, yet, having ceased to be pas- 

♦ 11 Peters, 103. p oooTp 
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sengers, they no longer stand in the only relation 
hi which the laws of Congress either professed 
or intended to act upon them. 

It is obvious, however, that the government 
of the Union, in the exercise of its express pow- 
ers,, may use means which may also be employ- 
ed by a state in the exercise of its acknowledged 
powers. If Congress, for instance, license ves- 
sels to sail from one port to another in the same 
state, the act is supposed to be necessarily inci- 
dental to the power expressly granted to regu- 
late commerce with foreign nations and among 
the states, and implies no claim of a direct pow- 
er to regulate the purely internal commerce of a 
state, ox to act directly on its system of domes- 
tic police. So, if a state, in passing laws on sub- 
jects acknowledged to be within its control, and, 
with a view to those subjects, adopt a measure 
of the same character with one which Congress 
may adopt, the state does not derive its authori- 
ty from the residuum which it retains of the par- 
ticular power granted to the Union, but from 
some other power which remains with the state, 
and may be executed by the same means used 
for the execution of the power by Congress. All 
experience shows that the same measure, or 
measures, scarcely distinguishable from each oth- 
er, may flow from distinct powers ; but this does 
not prove that the powers are identical 5 and al- 
though the means used in their execution may 
sometimes approach each other so nearly as to 
be confounded, there are other situations in which 
they are sufficiently distinct to establish their in- 
dividuality. 

In our complex system, presenting the rare 
and difficult scheme of a Federal Government| 
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supreme over the whole of its members, but pos- 
sessing only certain enumerated powers, and of 
numerous state governments, retaining and exer- 
cising all power not delegated to the Federal 
head, contests respecting power must necessari- 
ly arise. Measures taken respectively by the 
governments of the Union and of the states, in 
the execution of their acknowledged powers, must 
often be of the same description, and may some- 
times interfere. But this does not prove that the 
one is, in fact, exercising, or has a right to exer- 
cise, the powers of the other. The states may 
sometimes enact laws, the validity of which may 
depend on their not interfering with, or being 
contrary to, an act of Congress passed in pursu- 
ance of its constitutional powers ; in all such ca- 
ses, the inquiry is, whether the state law has, in 
its application, come into collision with the act 
of Congress ; and should an actual collision be 
found to have take place, it would be immaterial 
whether the former were passed by the state in ^ 
virtue of its concurrent power with Congress, or 
in virtue of a distinct and independent power re- 
lating to a different subject : in either case, the 
act of the State Legislature, and the right or 
privilege conferred by it, must yield to rights and 
privileges derived from the act of Congress. It 
was therefore held, in the case referred to, that 
a license under the acts of Congress, for regula- 
ting the coasting trade, is not merely intended 
to confer a national character on vessels enga- 
ging in it, but gives to them permission to carry 
on that trade 5 and as the power of Congress to 
regulate commerce extends to navigation carried 
on in vessels exclusively employed in the trans- 
portation of passengers, whether those vessels be 
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propelled by steam, or bj'' the instrumentality of 
wind and sails — on waters who-lly within a state, 
but which may be approached by the ocean — a 
case of actual collision was presented between 
the exclusive privilege conferred by the state 
law on the one side, and. the authority to carry 
on the coasting trade derived, on the other, from 
the act of Congress j and in so far as this interfe- 
rence extended, the state law was decjared to be 
void, as repugnant to the Federal Constitution. 

In a subsequent case, it was laid down by the 
same authority, that, as the power to regulate 
commerce thus reaches the interior of a state, 
and may there be exercised, it must be capable 
of authorizing the sale of those articles which it 
introduces, because its efficacy would not be 
complete if it ceased to operate at the point 
where the continuance of its operation is indis- 
pensable to its value. The power to allow im- 
portation would, indeed, be nugatory, if unac- 
companied with the power to authorize the sale 
of the thing imported ; for sale is the object of 
importation, and an essential ingredient of that 
commercial intercourse of which importation con- 
stitutes a part, and is as indispensable to the ex- 
istence of that intercourse as importation itself. 
The right of sale, as well as the right to import, 
was, therefore, considered as involved in the pow- 
er to regulate commerce ; and it was according- 
ly held that Congress had a right, not only to 
authorize importation, but to authorize the im- 
porter to sell. An act of the Legislature of Mary- 
land, requiring all wholesale importers and sell- 
ers of foreign goods to obtain a license from that 
state, and to pay a sum of money on receiving 
it, was consequently adjudged to be void, as re- 
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pugnant not only to that provision of the Federal 
Constitution which declares that " no state shall, 
without the consent of Congress, lay any impost 
or duty on imports or exports," but to that also 
which invests Congress with power " to regulate 
commerce."* The principles laid down on this 
occasion apply equally to importations from an- 
other state, as, in both cases, the powers remain- 
ing in the states, when so exercised as to come 
in conflict with those vested in Congress, that 
which is not supreme must yield to that which is. 
This great universal truth is inseparable from the 
nature of things ; and the Constitution has appli- 
ed it to the often interfering powers of the Gen- 
eral and State Governments, as a vital principle 
of perpetual operation, so long as the power to 
regulate commerce is admitted to be exclusive. 
It has been so considered by every department 
of the government, and by all classes of citizens in 
every quarter of the Union, ever since the adop- 
tion of the Federal Constitution. It was, indeed, 
to eflTect this transfer of power that the Constitu- 
tion was established. This was the primary and 
avowed motive for assembling the Convention of 
1787. The exclusive grant of this power to the 
National Government 'was essential to impart to 
our shipping engaged in foreign commerce its 
nationality and protection ; and the surrender of 
this power became, in several of the states, the 
most formidable obstacle to the ratification of 
the new Constitution. The State of New-York, 
where the opposition was the strongest, possess- 
ed the finest harbour on the coast ; the fertility 
of its yet yncultivated«western territory was- al- 

^ ^ ♦ 9 Wheaton, 1. 
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relidy known j the rapid increase of its popula- 
tion had been confidently anticipated ; the tide 
of immigration had begun to flow in upon it ^ and 
the consequent accession of wealth and power 
afforded the most seductive objects to gratify 
the ambition of its statesmen and politicians. 
These causes, indeed, combined to delay and 
render doubtful its adoption of the Federal Consti- 
tution, until it was rendered certain, by the assent 
of nine of the thirteen members of the Confed- 
eration, that the new government would go into 
immediate operation among the states which had 
already acceded to it ; and that the recusant states 
would thereby be deprived of the benefits both of 
the former confederacy, and of the new compact 
by which it was superseded. 

The power of prohibiting the importation of 
slaves into the United States, after a certain pe- 
riod had elapsed, and of imposing a duty on their 
importation during the intermediate period, is vir- 
tually included in the power to regulate com- 
merce, as the exception wbich postponed its ex- 
ercise arose from an express restriction of the 
general power. The words of the Constitution 
vesting this power are, " The migration or import- 
ation" (not of slaves, for that word is not to be 
found in the Constitution, but) " of such persons as 
any of the states now existing shall think proper 
to admit, shall not be prohibited prior to the year 
1808." It is by no means difficult to account ei- 
ther for the existence of this restriction, or for 
the terms in which it is expressed ; and although 
it is certainly to be wished that the power in 
question had been free from it, yet it ought to be 
remembered that a great point was gained in fa- 
vour of humanity by fixing a period for the ter- 
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miBation of this barbarous traffic. Before the 
time arrived, the ioterdiction was prospectively 
enacted by Congress, and it took effect in time 
to afford an example to civilized Europe of abol- 
ishing a species of commerce which had been the 
opprobrium of modern policy. This interdiction 
was followed up by denouncing the forei^ slave- 
trade, as piracy, and rendering it punishable with 
death when pursued by our own citizens ,• and, 
by the late treaty with Great Britain, we have 
stipulated to co-operate with her, by means of 
our navy, to suppress it more effectually. But 
still the bl(}t remains'; for, though the toleration 
granted by the Constitution was confined to the 
states "then existing," yet Congress has refused 
to imitate the example of their predecessors un- 
der the Confederation^ who prohibited slavery in 
the territories ceded by the elder states for the 
common benefit, by a similar restriction upon the 
new states created in them ; it has abstained from 
suppressing the domestic slave-trade, or " the mi- 
graiian of such persons as any of the states then 
existing should think proper to admit," which was 
not exempted from the power of regulating com- 
merce among the states for any longer period 
than the foreign slave-trade was tolerated as an 
exception to the power of regulating commerce 
with foreign nations. Nor has it listened to the 
numerous petitions for abolishing slavery and the ' 
slave-trade in the territories under its exclusive 
jurisdiction, and especially in the District of Co- 
lumbia, the seat of the National Grovernment, the 
residence of the representatives of the foreign 
sovereigns, and the resort of strangers and visit- 
ers from all quarters of the globe. Yet the evil 
is not beyond cure. A remedy, slow but sure, 
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has been for some years, and still is, in opera- 
tion. Those of the original states which bound- 
ed on others from which slavery is excluded, 
have been compelled to abandon slave labour, 
from its inability to compete successfully with 
the labour of freemen. Every year increases the 
efficiency of this remedy, and the sphere of its 
operation. Unfortunately, however, the crisis 
has been retarded by the untoward and rash in- 
terference of those empirical zealots, who claim 
to be the exclusive friends and infallible advocates 
of emancipation, who, with the blindness of igno- 
rance, the virulence of bigotry, and madness of 
fanaticism, denounce every man or woman who 
refuses or hesitates to unite in their measures, or 
adopt their narrow dogmas. Nevertheless, be- 
fore many years expire, the natural influence of 
benevolence, of mildness, and of Christian for- 
bearance and moderation, will advance in geo- 
metrical*progression, until the foul blot on our 
national escutcheon shall be removed, rather by 
the hand of Providence than by any act or co-op- 
eration of our own. 

" Deusj h(Bcfortasse benigruiy 

Reducit in tedem^ vice^ 



LECTURE IX. 

ON THE POWERS VESTED IN THE FEDERAL GOVERN-/ 
MENT FOR MAINTAINING HARMONY AMONG THE 
STATES. 

The authority vested in the General Government 
to provide for the maintenance of harmony and prop' 
er intercourse among the states, conpprises thQ third 
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class of powers enumerated^ in the Constitution. 
Under this head might be included the particular re- 
straints on the authority of the states, and certain 
powers vested in the judicial department; but the 
former are reserved for a distinct head of considera- 
tion, and the latter have already been reviewed in 
our examination of the structure and organization of 
the government. 

The remaining powers comprehended in this de- 
scription are, 

First. To regulate commerce among the several 
states, and with the Indian tribes. 

Second. To establish postoffices and postroads. 

Third. To coin money, and regulate the value 
thereof, and of foreign coin ; to fix the standard of 
weights and measures. 

Fourth. To provide for the punishment of coun- 
terfeiting the securities and current coin of the Uni- 
ted States. 

Fifth. To prescribe by general laws the manner 
in which the public acts, records, and judicial pro- 
ceedings of one state shall be proved, and the effect 
they shall have in another. 

Sixth. To establish uniform laws on the subject of 
bankruptcies ; and. 

Seventh. To establish a uniform rule»on*the sub- 
ject of naturalization throughout the United States. 

I. The power to regulate commerce among the states 
had been clearly pointed out, by experience under the 
Confederation, to be essential to the General Gov- 
ernment. Without this supplemental provision, in- 
deed, the primary and indispensable power of regu- 
lating foreign commerce would have been incom- 
plete and ineffectual, if not altogether nugatory. A 
very material object of the power was to secure those 
states which import and export through otiier states 
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from unjust contributions levied on them by the lat* 
ter. It was foreseen that, if the several states wero 
left at liberty to regulate their mutual commerce, 
means would be discovered or devised to load arti- 
cles of produce and merchandise, in their transit, 
with duties that would eventually fall on the growers 
or manufacturers of the one, and the consumers of 
the other. Such practices had prevailed, and it was 
justly apprehended that their continuance would 
nourish increasing animosities, and not improbably 
terminate in serious interruptions of the public tran- 
quillity. 

In the important case referred to in the last lecture, 
the whole doctrine relative to the construction of this 
part of the Constitution was largely and deliberately 
discussed, and definitively and satisfactorily settled. 
It was declared on that occasion, that the power to 
regulate commerce among the states did not extend 
to that commerce which is completely internal ; and 
that, comprehensive as are the terms in which it is 
conferred, the power in question is, nevertheless, re- 
stricted to that commerce which concerns more states 
than one. Those terms would hardly have been se- 
lected to indicate the completely interior traffic of a 
state, because they are not apt terms for that pur- 
pose ; ajpd the enumeration of the particular classes 
of commerce to which the power was to extend 
would not have been made, had the intention been to 
extend the power to commerce of every description. 
The specification itself presupposes something not 
specified, and from the language and subject of the 
clause, it would seem that the exclusively internal 
conunerce of a state is not comprehended. The 
S^enius and character of the whole government, in- 
deedi evince that its action is to be applied to all 
tke «stmial concerns of the nation, and to those 
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internal concerns which affect the states generally, 
but not to those which are completely within a par- 
ticular state, which do not affect other states, and 
with which it is not necessary to interfere for the 
purpose of executing any of the general powers of 
the Federal Government. 

The completely internal commerce, therefore, of 
every state is reserved for the state itself. But as 
the power of Congress in regulating foreign com- 
merce does not stop at the jurisdictional lines of the 
states, and would be a very useless power if it did 
not pass those limits, it is, if possible, clearer that 
the power to regulate commerce among the states is 
not limited by state boundaries. For not only do 
waters communicating with the ocean penetrate into 
the interior of the country, and pass in their course 
through several states, but in many cases — in the sig- 
nal instance of the Western Lakes — there are waters 
in and upon the boundaries of several states, which 
are not navigable to the sea for the purposes of for- 
eign commerce, while they furnish means of com- 
mercial intercourse between those states, and, conse- 
quently, afford occasions to Congress for the exercise 
of the power in question. This power must be ex- 
ercised wherever the subject exists, and if the means 
of commercial intercourse among the states exist 
within a state — if a coasting voyage may commence 
or terminate within a state — then the power of Con- 
gress to regulate commerce among the several states 
may be exercised within a state. 

The states either join each other, in which case 
they are separated by a mathematical line, or they are 
remote from each other, in which case other states lie 
between them. How, then, it has been asked, is com- 
mercial intercourse between them to be conducted ? 
A trading expedition between two adjoining states 
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cannot commence and terminate beyond the limits 
of either ; and if the trading intercourse be between 
two states remote from each other, it must commence 
in one, terminate in another, and pass through at 
least a third. Commerce among the states must of 
necessity, then, be commerce within a«tate. In the 
regulation of the trade with the Indian tribes, the ac- 
tion of the law, especially when the Constitution was 
made, was chiefly within a state j and in this case, 
as well as in regard to commerce among the states, 
the power of Congress is coextensive with the sub- 
ject on which it acts. It cannot, in either case, be 
stopped at the external boundary of a state, but must 
enter the limits, and be exercised within the territo- 
rial jurisdiction of all the states. The grant of Con- 
gress, however, to regulate commerce on the navi- 
gable waters of the several states, contains no ces- 
sion of territory, or of public or private property ; the 
states may regulate the use of fisheries within their 
territorial limits, though upon navigable waters, pro- 
vided their free use for the purposes of navigation and 
commerce be not interrupted.* 

The power of Congress to regulate commerce 
among the states, extends to the regulation of navi- 
gation, and to the coasting trade, and flsheries with- 
in, as well as without any state, wherever they are 
connected with the commercial intercourse with any- 
other state, or with foreign nations. It extends also 
to the regulation and government of seamen ; to con- 
ferring privileges upon vessels engaged in the coast- 
ing trade ; and to the navigation of vessels engaged 
solely in carrying passengers, as well as to those en- 
gaged in traffic, whether propelled by steam or oth- 
erwise. 

* 4 Wash. Cir. Rep., 371. 
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The principles laid down in another case, also re- 
ferred to in my last lecture, where an act of a legis- 
lature requiring importers and venders of foreign 
goods to pay for a license from a state government 
in order to entitle them to pursue that branch of 
mercantile business, were declared repugnant to the 
Constitution, were held to apply equally to a similar 
interference with importations from one state into an- 
other. In that case, although the power of the state 
to regulate its purely internal commerce, and to es- 
tablish its own police to control and promote that 
trade and intercourse, and to guard the public health 
and safety, was held to be sacred ; yet it was by no 
means admitted that these, or any other acknowl- 
edged state powers, could, consistently with the Fed- 
eral Constitution, be so used as to obstruct or defeat 
the power of Congress to regulate commerce in any 
of its branches. But it was again explicitly decla- 
red that, whenever the powers remaining in the states 
are so exercised as to come into conflict with those 
vested in Congress, the former mus4 yield to what 
the Constitution has ordained to be the supreme law 
of the land. Nevertheless, if measures undoubted- 
ly within the powers of the states do not come into 
actual collision with those of the General Govern- 
ment, the Federal Courts can take no cognizance of 
them or their efiects.* 

With respect to commerce with the Indian tribes, 
we are to adopt the same broad interpretation of the 
power of Congress. Under the Confederation, this 
power was restrained to Indians not members of any 
of the states ; and was not to violate or infringe the 
legislative right of any state within its own limitf. 
But what description of Indians were to be deemed 

* St Peters, 250. 
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members of a state, was a question of perplexity and 
contention in the Federal councils, and. was never set- 
tled ; and how the trade with the Indians not men^ 
hers of a state, yet residing within its legislative ju- 
risdiction, could be regulated by Congress without 
intruding upon the right of internal legislation, seems 
to have been considered incomprehensible by that 
compact. The power in question was, therefore, 
very properly, unfettered by the new Constitution 
from limitations which rendered the former provisioa 
so obscure and contradictory. As it now stands, it 
is applicable to all the Indian tribes ; and it is im* 
material whether they continue within the bounda- 
ries of a state, or inhabit a part of one of the territo^ 
rieSf or roam at large through regions over which the 
United States have no jurisdiction ; the trade with 
them is, in all its forms, subject exclusively to the 
regulation of Congress. By the wisdom and benev- 
olence of this provision, the Indians are no longer 
distracted by the discordant regulations of different 
sovereignties, but are taught to trust to one supreme 
head, whose justice they should ever have as much 
reason to respect, as cause to fear its power. 

The relation of the aborigines to the Government 
of the United States is marked by peculiar and car- 
dinal distinctions. The Indian territory is admitted 
to compose a part of the Federal domain ; in all our 
maps, geographical treatises, histories, and laws, it 
is so considered : in all our intercourse with foreign 
nations ; in our commercial regulations ; in any at- 
tempt at intercourse between the Indians and foreign 
Dowers, they are considered as within the jurisdic- 
nonal limits of the United States, subject to many of 
those restraints which are imposed on our own citi 
zens. They acknowledge themselves in their treat- 
ies to be under the protection of the Federal Gtot- 
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mmment ; they admit that it shall have the sole and 
exclusive right of regulating the trade with them, and 
managing aU their aSairs as it may think proper. In 
the particular instance of the Cherokees, they were 
allowed by a treaty, which preceded the present 
Constitution, '' to send a deputy of their choice, when- 
ever they saw fit, to Congress ;" and, under the un- 
settled construction of the Articles of Confederation, 
treaties were made with some tribes by the State of 
New-York, by which they ceded all their unsettled 
lands within that state, takiuj^ back a limited grant 
to themselves, in which th^ admit their dependance 
on that state. , 

As to those tribes which reside within the ac- 
knowledged boundaries of the Union, we have seen 
that they are not deemed foreign nations within the 
meaning of the Constitution, but are considered as 
domestic dependant nations ; they occupy a territory 
to which we assert a title which must take effect 
when their right of occupancy ceases ; and, in the 
mean time, they are in a state of pupilage to the 
Federal Government. They and their country are 
considered by foreign nations, as well as* ourselves, 
as being so completely under the sovereignty and 
dominion of the IFnited States that any attempt to 
acquire their lands, or form a political connexion 
with them, would be considered as a hostile invasion 
of our territory. They are distinguished in the Con- 
stitution by an appropriate name from foreign na- 
tions, as well as from the several states of the Union : 
and die objects to which the power now under con- 
sideration may be directed, are divided into distinct 
classes corresponding with that distinction. A brief 
reference to the origin of these discriminations will 
explain the principles on which they are founded, 
and enable us toJdetermine with greater accuracy 
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the nature and character of the subsisting relations 
between the United State and the Indian tribes. 

When the great maritime powers of Europe visit- 
ed and discovered different parts of this continent at 
nearly the same time, the principle adopted for de- 
ciding their respective rights was, " that discovery 
gave title to the government by whose subjects or by 
whose authority it was made against all other Euro- 
pean governments, which title might be consum- 
mated by possession."* The admission of this prin- 
ciple gave to the nation making a discovery, as an 
inevitable consequence, the sole right of acquiring 
the soil and of making settlements upon it ; and while 
the principle itself was, as to them, an exclusive one, 
and shut out the right of competition amoifg those 
who agreed to it, it could not annul the previously 
acquired rights of those who had never adopted or 
acknowledged it It regulated the right given by 
discovery among the European claimants, but could 
not affect the rights of those already in possession, 
either as original occupants, or as occupants by vir- 
tue of a discovery beyond the memory of man. It 
gave an exclusive right to purchase, but did not 
found that right on a denial of the right of the occu- 
pant to sell. 

The relation between the Europeans and the na- 
tives was determined in each case by the particular 
government which asserted, and could maintain, this 
pre-emptive privilege in the particular place. The 
United States succeeded to all the claims of Great 
Britain, both territorial and political ; but no attempt, 
so far as is known, has been hitherto made to enlarge 
them. So far as they* existed merely in theory, or 
were, in their nature, exclusive only of the claims oi 

* 8 Wheat., 573. • 
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Other civilized nations, they still retain their original 
character, and continue dormant. But so far as they 
have been practically exerted, they exist in fact : 
they are well understood by both parties ; have been 
asserted by the one and admitted by the other. 
When the war of the Revolution commenced, so far 
from advancing a claim to their l^nds, or asserting any 
right of dominion over their persons. Congress re- 
solved " that the securing and preserving the friend- 
ship of the Indian nations was a subject of the utmost 
moment." Commissioners were appointed ^^ to treat 
with the Indians, in the name and on the behalf of 
the United Colonies, in order to preserve their 
peace and friendship ;" and the most strenuous ex- 
ertions were made to procure those articles on which 
Indian friendships were supposed to depend; and, 
in short, everything was done to promote trade and 
avoid hostilities with them. 

The general law of European sovereigns, respect- 
ing their claims in America, limited the intercourse 
of individuals, in a great degree, to the particular po- 
tentate whose ultimate right of domain was acknowl- 
edged by the others. The consequence was, that 
their supplies were derived chiefly from that nation, 
and their trade confined to it. Goods indispensable 
to their comfort, in the shape of presents, were re- 
ceived from the same hand ; and, what was of still 
more importance, the strong arm of government was 
interposed to restrain the disorderly and licentious 
from intrusions into their country, encroachments on 
^heir lands, and from those acts of violence which 
were often attended by reciprocal bloodshed and 
slaughter. The Indians perceived, in this protec- 
tion, only what was beneficial to themselves. It in- 
volved, practically, no claim upon their lands ; no do- 
minion over their persons ; but merely bound them 
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lo tbe British crown before the Revolution, and to 
tHe United States afterward, as dependant allies, 
claiming the protection of a powerful friend and 
neighbour, and receiving the advantages of that pro- 
tection, without involving a surrender of their na- 
tional character. 

From the commencement of the government, Con- 
gress has, from time to time, passed laws to regulate 
trade and intercourse with the Indian tribes, which 
treat them as nations, respect their rights, and 
manifest a firm purpose to afford that protection to 
them which treaties stipulate. All these acts, and 
especially the law now in force, obviously ^consider 
the several Indian nations as distinct political com- 
munities, having territorial boundaries, within which 
their authority is exclusive. The treaties and laws 
of the United States contemplate the Indian territory 
as completely separated from that of the states, and 
provides that all intercourse with them shall be car- 
ried on exclusively by the Government of the United 
States ; while the powers to regulate commerce, de- 
clare war, make peace, and conclude treaties,, com- 
prises all that is required for regulating our inter- 
course with the Indian tribes. 

II. The power to establish posioffices and postroads 
is necessarily connected with the regulation of com- 
merce and the promotion of the general welfare. A 
regular system of free and speedy communication is 
not only of vital importance to the mercantile inter- 
ests of the country, but,- on a more enlarged view of 
the subject, must be admitted to be of great -general 
benefit. In time of peace, it facilitates and pro- 
motes commercial intercourse, tends to keep the 
people informed of their political interests, assists 
the measures of government and the private com- 
munications between individuals. In war, the rapid 
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transmission of intelligence by means of the public 
mails, and the greater facility of transferring bodies 
of troops, and transporting military stores, by means 
of good and substantial roads, are advantages as evi- 
dent as they are desirable. 

If the establishment of postoffices and postroads 
should in practice be productive of no revenue to the 
public, the expense would be properly chargeable 
on the general funds of the Union, and the proceeds 
of taxation in the common forms, be justly applied 
to defray it. If, however, as has proved to be the 
case, the postoiEce establishment should continue to 
yield- a revenue, which, in common with the other 
funds of the Union, is applicable only to the pur- 
poses of the General Government, it is obvious that 
no state should be permitted to interfere by estabhsh- 
ing a postoffice department of its own. The power, 
therefore, vested in Congress is exclusive, so far as 
relates to the conveyance of letters, and other arti- 
cles transmissible by post. In regard to postroads, 
it would be unnecessary, and therefore unwarrant- 
able, in Congress to make another road where a 
sufficient ^ne already exists ; while, on the other 
hand, no state has power to deny or obstruct the 
passage of the mails, the marching of troops, or the 
transportation of the property of the United States 
over its public roads. 

The power of Congress in relation to the subject 
was brought into operation soon after the adoption of 
the Constitution, and various provisions respecting it 
have since, at different times, been enacted, all found- 
ed on the principle of its being exclusive, so far as it 
respects the establishment of postroads, and the con- 
veyance of letters and other articles by post. Under 
Ais power, in conjunction with the powers of Con- 
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gress to raise money to provide for the general wel 
^re, and to pass all laws necessary and proper to 
carry into execution the other powers vested in the 
General Oovemment, Congress has from time to 
time set apart funds for internal improvements^ in 
the several states, by means of roads and canals. 
This power has been exercised for a long series of 
years ; and although often questioned and denied, is 
now vindicated by precedent. The practice has 
been to allow to t^e new states, on their admission 
into the Union, a certain proportion of the proceeds 
arising from the sale of the public lands therein, to 
be laid out in the construction of roads and canab 
within those states, or leading thereto. In the year 
1806, Congress authorized a road to be opened from 
Nashville in Tennessee to Natchez in the then Mis- 
sissippi Territory, without asking the consent of the 
State of Tennessee ; and in 1809, the President was 
authorized to cause the canal De Carondelet, leading 
from the Lake Ponchartrain to the city of New- 
Orleans, to be extended to the River Mississippi; 
The bill authorizing the former of these works was 
objected to by Mr. Jefferson, but was, upon recon- 
sideration, passed, notwithstanding his objections, by 
the constitutional majority of two thirds of the mem- 
bers present in both houses of Congress ; Xvhile the 
bill authorizing the latter was not objected to, though 
passed under the same administration, from the cir- 
cumstance, it may be presqmed, that the improve- 
ment it contemplated was wholly within a territory 
of the United States. 

The Cumberland Road, upon which so much has 
been said in and out of Congress, and so much pub- 
lic money has been expended, was first authorized 
by an act of Congress, passed also in 1806, and was 
constructed under a covenant with the State of Ohio, 
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that a portion of the proceeds of the public lands ly- 
ing within that state should be applied to the open- 
ing of roads leading to it, with the' consent of the 
states through which the road might pass. But the' 
expenditures upon it having exceeded the proceeds 
of the lands appropriated for its construction, Presi- 
dent Madbon, in 1816, objected to a bill appropria- 
ting a fund, of which a portion would have been 
avsolable for continuing it, on the ground that the 
Constitution did not extend to making roads and ca- 
nals, and improving water-courses through the dif- 
ferent states ; and that the assent of those states 
could not confer the power. Afterward, in 1822, 
President Monroe objected to a bill appropriating 
money for repairing the Cumberland Road, and estab- 
Ushing gates and tolls upon it, on similar grounds ; 
and in both instances the bills were eventually lost. 
On these and other similar occasions, there was, 
however, a decided difference of opinion between 
the majority of Congress and the President. Mr. 
Jefferson in 1806, Mr. Madison in 1816, and Mr. 
Monroe in 1822, denied any such power in Con- 
gress as these bills assumed to exist ; or that it could 
be vested in that body, either by the consent of the 
states to the works proposed, or in any other mode 
than an amendment of the Federal Constitution. On 
the other hand, it appears that Congress claims the 
power to lay out, construct, and improve postroads 
and military roads, at all events with the assent of 
the states through which they pass, as well as to 
cut canals for promoting internal commerce, and the 
more safe and economical transportation of military 
stores in time of war, leaving, in all these cases, the ju- 
risdictional right over the soil in the respective states. 
By an act passed in 1824, with the assent of Mr. 
Monroe, the necessary surveys, plans, and estimates 
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were directed to be made of such roads and canals 
as the President might deem of material importance 
in a commercial* or military point of view, or neces- 
sary, for the transportation of the public mail, suad 
appropriated a sum of money for the purpose. 

The younger President Adams, in his inaugural 
address in 1825, alluded to this question; and his 
opinion seemed to he in favour of the right; as well 
as the policy, of a liberal application of the national 
resources to the internal improvement of the country. 
He intimated that speculative scruples on the subject 
would probably be solved by the practical blessings 
resulting from the application of the power. But in 
the year 1836, this subject was again discussed in 
Congress, and a bill passed by both houses, appfopri- 
ating a sum of money for a subscription to the stock of 
a turnpike road, exclusively within the State of Ken- 
tucky, but leading from Maysville, in the interior of 
that state, to the River Ohio. This bill was returned 
by General Jackson, and, on the question of its pas- 
sage notwithstanding the objections of the President, 
was finally lost in the House of Representatives, in 
which it had originated. In his annual message at the 
commencement of the session, the President had ad- 
verted to the difficulties which had before attended ap- 
propriations for purposes of internal improvement, and 
expressed a hope that some plan might be devised to 
attain its benefits in a satisfactory manner. He ob- 
served, that the mode adopted on former occasions 
had been deprecated by many as an infraction of the 
Constitution, while it had been viewed by others as 
inexpedient, and that all felt that it had been em- 
ployed at the expense of harmony in the pubhc 
councils. Upon returning the bill relative to the , 
Maysville Road, he referred to the sentiments he had 
expressed at the opening of the session, and proceed* 
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^ to consider the constitutional pow«r of the Gen- 
eral Government to construct or promote works of 
internal improvement, as then presenting itself, in two 
points of view : first, as bearing on the sovereignty 
of the states within whose limits the execution was 
contemplated, if jmisdiction of the territory they oc- 
cupy were claimed as necessary to their preserva- 
tion and use ; the second, as asserting the simple 
right to appropriate money from the national treasury 
in aid of such works when undertaken by state au- 
thority, surrendering the claim of jurisdiction on the 
part c^ the United States. 

In the first view, he regarded the question of pow- 
er as an open one, which could be decided without 
the emba]:rassments attending the other, arising from 
the practice of the government. To the extent con- 
templated by this first view of the power, he asserted 
that, although frequently and strenuously attempted, 
it had never been attained in a single instance. 
The government, he insisted, did not possess it; 
and he therefore declared that no bill admitting it 
would receive his ofiicial sanction. But in the other 
view of the power, he considered the question dilSer- 
ently situated, and remarked, that the ground taken 
at an early period of the government was, that when- 
ever money raised by the general authority was pro- 
posed to be applied to a particular measure, a ques- 
tion arose whether that measure was within the enu- 
merated authorities vested in Congress. If it were, 
the money requisite might be applied to it. If it 
were not, no such application could be made. In all 
cases, he averred, in which the power to apply mon- 
ey had, in fact, been -exercised by the General Gov- 
ernment, such grants had always been professedly 
under the control of the general principle, that the 
works thus aided should be of a general, not local ; 
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of a national, not of a state character. This distinc- 
tion he considered sufficiently definite and impera- 
tive to forbid his approbation of a bill of the charac- 
ter of that in question, which he was not able to view 
in any other light than as a measure purely local. 
As to the principle^ indeed, he was indubitably right, 
but he was wrong in its application ; for noost as- 
suredly, a road terminating on the very river which 
forms the great line of communication between the 
Western and the Atlantic States, must be considered 
of infinitely more importance in its general and na- 
tional, than in its local and state character. The 
true rule on the subject, which seems to have been 
forgotten or disregarded on this occasion, had been 
laid down by Chief-justice Marshall long before, and 
is this : " That the action of the General Gk)vemment 
should be applied to all the external concerns of the 
nation, and to those internal concerns which affect 
the states generally, but not to those which are com- 
pletely within a particular state, which do not afifect 
other states, and with which it is not necessary to 
interfere for the purpose of executing any of the gen- 
eral powers of the government, ^^* 

III. The powers to coin money, to regulate its value, 
and that of foreign coins, and to fix the standard of 
weights and measures, were possessed by the old Con- 
gress, with the exception of that relating to foreign 
coins. The new Constitution, therefore, supplied a 
material omission in the Articles of Confederation, 
by which the power of Congress was restrained to 
coin struck by its own authority, or that of the re- 
fipective states. It must be obvious that the propo- 
sed uniformity in the value of the current coin might 
%e destroyed by subjecting the foreign coin to Uie 

* le Wheaton, 44a. 
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different regulations yf the several states. The pow« 
er with respect to the coin, both domestic and foreign, 
is rendered exclusive, by a subsequent provision of 
the Constitution, prohibiting the individual states 
frora its exercise. And the power of fixing the 
standard of weights and measures seems also prop* 
er to be exclusively exercised by Congress ; but until 
it shall legislate on the subject, each state, it is pre- 
sumed, retains the right of adopting and regulating its 
own standard. 

The power of providing for the punishment of coun- 
terfeiting the public securities and current coin of the 
United States is incidental to the foregoing powers 
relative to the coin, and in itself seems to purport 
the exclusion of state power, as it is an appropriate 
means for carrying into effect other delegated pow- 
ers not antecedently existing in the states. It ap- 
pears,, nevertheless, by the acts of Congress rela- 
tive to this subject, that cognizance of such cases 
may, under certain circumstances, be concurrently 
exercised by the state courts. The Judiciary Act 
of 1789, vested, as we have seen, in the Federal 
Courts, exclusive jurisdiction of all (fences cog- 
nizable under the authority of the United States, 
unless where their laws should otherwise direct.* 
The states, therefore, could not exercise a concur- 
rent jurisdiction in those cases without coming into 
direct collision with the laws of Congress. But by 
a proviso in a subsequent act concerning counterfeit- 
ers of the current coins of the United States, Con- 
gress has declared that the jurisdiction of the Federal 
Courts, in certain specified cases, should not be ex- 
clusive ; so that the concurrent jurisdiction of the 
state courts is restored, so far as it can be exercised 
under state authority. There are, besides, other acts 
* Wheatou,^6, 11. J. B., 54». 
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of Congress which permit jurisdiction over the offen- 
ces described in ihenl to be exercised by the state 
courts under the same condition, and in all these 
cases where the juiisdiction of the state courts is 
made concurrent with that of the Federal Courts, the 
sentences of the one, whether of acquittal or convic- 
tion, are a bar to the prosecution in the other for the 
same offence. 

IV. The power to prescribe by general laws the man^ 
ner in which the public acts, records, and judicial pro* 
ceedings of each state shall be proved, and the effect 
they shall have in other states, is referred to this class 
by the authors of " The Federalist." It is an evi- 
dent and valuable improvement on the provision re- 
lating to the same subject in the Articles of Coa- 
federation, of which the meaning was so indetermi- 
nate as to render it of little practical importance. 
The power, as it now stands, has been found, as 
was intended, to be a convenient instrument of jus- 
ticei, and particularly beneficial on the borders of coa- 
tiguous states, where persons and effects liable to 
judicial process may be suddenly and secretly with- 
drawn to a foreign jurisdiction. 

The clause in the Constitution which vests this 
power in Congress, previously declares that " full 
faith and credit shall be given in each state to the 
public acts, records, and judicial proceedings of e very- 
other state." And the act passed by Congress vol 
execution of this power, prescribes the manner of 
authenticating such acts, records, and proceedings, 
and declares that, when se authenticated, they " shall 
have such faith and credit given to them in every 
court within the United States, as they have by law 
or usage in the courts of the state from whence they 
are taken."* 

» Laws U. S., 1790, ch. 38. 
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Under the clause of the ConstitQtkm, and this legis* 
lative provision for giving it effect, if a judgment have 
the efi'ect of record evidence, or, in other words, be 
conclusive evidence, t. e., admitting neither of im- 
peachment nor contradiction in the courts ol' the state 
in which it was rendered, it has the same effect in 
the courts of all the oUier states.* And the Supreme 
Court of the United States, in so ruling, declared that 
the common law gives to a judgment of the courts 
of one state the effect of prima Jacie evidence, i. c, 
evidence open to impeachment, explanation, or con- 
tradiction, in the courts of every other state;. but 
that the Constitution contemplates a power in Ccm- 
gress to give a conclusive effect to such judgments ; 
which power it has exercised by rendering a judg- 
ment conclusive when the courts of the particular, 
state would pronounce the same decision.f And in 
a recent case, it was declared that the clause in ques- 
tion cannot, by any just construction of its words, be 
held to embrace an alleged error in a decree of a 
state court, asserted to be in coUsioa with a prior 
decision of the same case.| 

V. The power ** to establish a uniform system of not-- 
uralitationy^ which was the next we proposed to ex- 
aminej is necessarily exclusive ; especially as it is 
provided, in a subsequent part of the Constitution, that 
« " the citizens of each state shall be entitled to all the 
privileges and immunities of citizens in jhe several 
states." 

The dissimilarity of the rulies of naturalization 
which existed in the different states, had given rise, 
under the Confederation, to some intricate and deli- 
cate questions, from the ambiguous terms of the ar- 
ticle in relation to the subject. To put an end to all 

♦ 7 Cranch, 481, 3 Wheaton, 234. % 14 Peters, 481. 
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such questions in future, the new Constitution au« 
thorized the General Government to establish a uni- 
form rule throughout the United States. There is, 
indeed, no express prohibition of state legislation in 
regard to it ; but if each state retained the power of 
naturalization, while the citizens of each state were 
entitled to the privileges of citizens in the several 
states, any one state might impose on all the oth- 
ers such persons as citizens whom it might think 
proper to admit. In one state, a short residence, with 
a slight declsuration of allegiance, as was the case un- 
der the first Constitution of Pennsylvania, might con- 
fer the right of citizenship : in another, higher qual- 
ifications, as was, in fact, generally the case, might be 
required ; and an aUen, desirous of eluding the lat- 
ter, might, by complying with the former, become a 
citizen of a state in opposition to its own regulations ; 
and thus ^e laws of one state might become para- 
mount in a matter of vital consequence to another. 
Hence the importance of rendering this power ex- 
clusive. That it is, indeed, so vested in Congress, 
was considered incontrovertible by the Supreme 
Court of the United States, in a case in which the 
decision depended on that point ;* and it was decla- 
red, subsequently, to have been so held on the ground 
of a direct repugnancy or incompatibility in the exer- 
cise of a similar power by the states. f 

No definition of the character of a citizen is con- 
tained in the Constitution of the United States. The 
term is used with a plain indication that its meaning 
inust have been generally understood, by reference 
to thai system of national jurisprudence which, as I 
had occasion to observe in a former lecture, is justly 
regarded as the means or instrument of exercising the 

«2Wlieaton,2G9. f 5 Wheaton, 48. 
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jurisdiction conferred by the Constitution. At the 
time of its adoption, the citizens of the several states' 
collectively constituted the citizens of the United 
States. They were either neUive citizens, or those 
born within the states, or naturalized citizens^ or per- 
sons bom elsewhere, but who, upon assuming the al- 
legiance, became entitled to the privileges of native 
citizens. All wlio were resident citizens at the time 
of the Declaration of Independence, and deliberately 
yielded to that measure an express or implied assent, 
became parties to it, and are considered as natives, 
Aeir social tie being coeval with the nation itself. 

It has been admitted, both in the English courts 
and our own,* that all persons born within the colo- 
nies, while subject to the crown of Great Britain, 
were natural-born British subjects ; but it was held 
as a necessary consequence that this character was 
changed by the separation of the colonies from the 
parent state, and the acknowledgment of their inde- 
pendence. The rule, however, as to the point of 
^me at which Americans born before the separation 
ceased to be British subjects, differs in this country 
and in England. The rule established by the Eng- 
lish courts adopts the date of the treaty of peace in 
1783, while ours have fixed upon lliat of the Decla- 
ration of Independence. But in the application of 
the nde to different cases, some difference of opinion 
may arise. The settled doctrine in this country is, 
ihat a person bom here, who left the colonies before 
the Declaration Independence, and never returned, 
hereby became an alien ; and, as a general rule, the 
character in which Americans bom before the Revo- 
lution are to be regarded, depends on the situation ot 
Ihe party, and the election made by him, at the Dec- 

* 3 Peters, 128. 
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kration of Independence, accoiding to our rule, nui 
at the treaty of peace, according to the English. Dif- 
ficulties, however^ have occurred where rights have 
accrued between these dates. But if the right of 
election be admitted at all, it must be determined by 
what took place during the Revolution, and between 
the Declaration of Independence and the treaty of 
peace. 

It is a doctrine of the English law, that natural- 
born subjects owe an allegiance which is intrinsic 
and perpetual, and which cannot be diverted by any 
act of their own. But it has been a question fre- 
quently and gravely debated whether this doctrine oi 
perpetual allegiance applies in its full extent to the 
United States: The best writers on public law* 
have treated this subject rather loosely, but seem 
generally to favour the right of the citizen to eoii* 
grate and abandon his native country, unless there 
be some positive restraint by law, or be is, at the 
time, in possession of some public trust, or his coun- 
try be in distress, or at war, and in need of his ser- 
vices. The principle declared in some of our state 
constitutions, that the citizens have a natural and in- 
herent right to emigrate, goes far towards a renun- 
ciation of the doctrine of the English law, as repug- 
nant to the natural liberty of mankind — provided em- 
igration is intended in those cases to be used as sy- 
nonymous with expatriation. But the allegiance ol 
our citizens is due^ not merely nor principally to the 
local government of the state in which they reside,, 
but primarily and chiefly to the United States, which 
government alone afibrds them national protection^ 
and imparts to thepn their national character ; and 
the doctrine of flnal and absolute expatriation,^ though 

* Grotius, b. ii., ch. v. Puflfend, b, viiL, ch. xi. Vattel, b. i» 
ch.zix. 
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frequently discussed' in our courts, remains yet to be 
settled, and requires to be defined with precision, and 
subjected to certain established limitations, before it 
can be admitted into our jurisprudence, or laid down 
broadly as a wise and salutary rule of national policy. 

It is not, however, applied by the English courts 
to the American anie'TuUi ; as is manifest from a 
case decided some years since in the Court of the 
King's Bench,* in which the treaty of peace was 
considered as a release from their allegiance of all 
British subjects who remained in this country. The 
British doctrine, therefore, is that the American an" 
te'nati, by remaining in this country after the peace, 
lost their character as British subjects ; and onr doc- 
trine is, that by withdrawing from this country they 
lost, or, perhaps, more properly speaking, they never 
acquired the character of American citizens. 

AH persons bom out of the jurisdiction of the Uni- 
ted Stsaes are termed aliens. There are, however, 
some exceptions to this rule derived from the ancient 
English law ; as in the case of the children of pub- 
lic ministers bom abroad, for their parents owed not 
even a local allegiance to the foreign powerr So, 
also, in every case^ the childten bom abroad of Eng- 
fish parents were considered as natives of England 
a the father went and continued abroad in the char- 
acter of an Englishmani By the existing law of the 
United States relative to naturalization, it is declared 
that the children of persons who were or had been 
citizens of the United States at the time of passing 
the act, should, though bom out of the United States, 
be considered as citizens ; but that the right of citi- 
zenship should not descend to persons whose fathers 
had never resided within the United States. This pro- 
vision not being prospective in its operation, the ben- 
* 2 Bam. anr' ^^rasw., T79. 
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efit of it narrows rapidly by lapse of time, and the pe* 
hod will soon arrive when there will be no statutory 
regulation in favour of children born abroad of Amer* 
ican parents ; and, unless one be made in season, 
they will be diiven to resort for aid to the dormant 
and doubtful principles of the common law. 

Ali«ns coming to this country with the intention 
of making it their permanent residence, have many 
inducements to become citizens. They are incapa* 
ble, until naturalized, of holding a stable interest in 
land in many of the states ; or of holding any civil 
office; or of voting at elections ; or ofjtaking any ac- 
tive share in the administration of the Federal at 
State Grovemments. A convenient and easy mode 
(perhaps too easy and convenient) has been provi- 
ded by Congress for removing ^e disabilities of 
alienage ; and the terms on which etery alien, be* 
ing a free white person, can obtain the qualifications 
and privileges of a natural-bom citizen, are proserin 
bed in the several acts of Congress on the subject.* 
The right of aliens to the privileges of naturaliza- 
tion are, by these laws, submitted to the decision 
of any court of record within the United States; 
and a person duly naturalized (which he may be 
after a residence of five years) becomes entitled 
to all the privileges and immunities of a natu- 
ral-bom citizen, except that a residence of seven 
years is requisite to enable him to hold a seat in the 
House of Representatives, of nine years to hold a 
seat in the Senate, and that he remains always inel- 
igible to the offices of President of the United States 
and governor in several of the states. The policy 
of these laws have been strongly doubted by some of 
our wisest and best statesmen and native politicians ; 

** Laws of U. 8.t 1802, ch. zviii ; 1813, ch. clxzxiv. ; 1816, du 
uziL 

Digitized by VjOOQIC 



CONSTITUTIONAL JURISPRUDENCE. 286 

and every year's experience tends amply to confirm 
those doubts. For a short period, during the admin* 
istration of the elder Adams, the term of residence 
prescribed by law to entitle an alien to naturalization 
was fourteen years. But the passing of that law 
was one of the most powerful causes of the expul* 
sion of Mr. Adams and the Federal party from the 
administration of the General Government; and 
however some of his successors may have regretted 
its repeal, they have been too well convinced of the 
difficulty of recalling a popular concession to attempt 
its re-enactment. There are two improvements, 
however, that seem equally practicable and desirable, 
and would go far to remedy the existing evils of the 
system : the one is, to render, by an amendment of 
the Constitution, the naturalized citizen incapable of 
holding any office of tjust or profit ; the second, to 
vest, by an amendment of the statutes, the jurisdic- 
tion in cases of naturalization exclusively in the 
Federal Courts. 

VI. The power of Congress " to establish umform 
laws on the subject of bankruptcies" is intimately con- 
nected with the regulation of commerce ; and there 
are peculiar reasons why the National Government 
should be intrusted with this power, arising from 
the importance of preserving uniformity and equality 
of rights among the citizens of all the states, and of 
maintaining commerce, credit, and intercourse with 
foreign nations. It has been found necessary, in 
governments which authorize personal arrests and 
imprisonment for debt, to interpose and provide relief 
for the debtor in cases of inevitable misfortune ; and 
this has been particularly the case in regard to in- 
solvent merchants, who are frequently tempted, if 
not obliged, by the habits, pursuits, and enterprising 
nature of trade, to give and receive credit, and en- 
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counter extracHrdinary hazards ; and, l^ides relieving 
the debtor, bankrupt and insolvent laws are intended 
to secure the application of his effects to the pay- 
ment of his debts. Bankruptcy^ in the English 
law, has by long and settled usage received an ap- 
propriate meaning ; and has been considered appli- 
cable to unfortunate or fraudulent traders, who do 
certain acts affording evidence of their inability to 
pay their debts, or of their intention to avoid it. But 
the line of partition between bankrupt and insolvent 
laws is not so distinctly marked as to enable laymen 
or lawmen to determine with positive precision what 
belongs exclusively to the one or to the other ; and 
it is the more difficult to discriminate between them, 
because bankrupt laws may, and frequently do, con- 
tain regulations which are generally found in insolvent 
lawjs ; and in insc^vent laws, some, dsiat are common 
in a bankrupt law. And although bankrupt laws are 
generally and properly confined to the trading class- 
es, who are most exposed to pecuniary vicissitudes^ 
yet, as misfortune and poverty may also overtake 
those who pursue other occupations, the latter ought 
not to be excluded from the humane protection of 
the state legislatures. Nor, indeed, should the 
former, or their creditors, be left without the means 
of relief, in case Congress does not in its discretion 
think proper to exercise the power vested in them 
in relation to bankruptcy. This power of Congress 
has, accordingly, been held not to exclude the- right 
of the states to legislate on the same subject, except 
where the power has been already executed by a 
subsisting law of Congress with which the state law 
would conflict.* 

Whenever, indeed, the terms in which a power is 
granted by the Constitution, or the nature and char- 
* 4 Wheat, 122. 12 Wheats St^ 
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acter of the power itself, require that it should be ex* 
ercised exclusively by Congress, the subject, as we 
have already seen, is as completely taken away from 
the state as if its Legislature had been expressly for- 
bidden to act on it. But the power now in question 
is held not to be of this description ; and a state has 
a right, consistently with the provision in the Federal 
Constitution, to pass bankrupt and insolvent laws, 
provided they do not impair the obligation of contracts^ 
and there be no act of Congress in force with which 
the state laws would come into collision. Nor is th© 
right of a state to pass bankrupt laws extinguished 
by the enactment of a uniform law by the Legislature 
of the Union ; but is only suspended while th^ law of 
Congress exists, and* so far only as the state law 
might be found to conflict with it. While the act of 
Congress remains in force, the power of the state 
continues over such cases which the act of Congress 
does not embrace. Hence the power of passing in- 
solvent laws, not coming within the technical de- 
scription of bankrupt laws, is always in force; and 
from the expiration or repeal of a bankrupt law of 
Congress, the ability of the state to exercise its con- 
current power in regard to bankruptcy, qualified as I 
have mentioned, immediately revives. 

The Legislature of the Union, then, possesses the 
power of enacting bankrupt laws, and those of the 
states of passing insolvent laws ;* and a state has, 
moreover, authority to pass a bankrupt law when no 
act of Congress exists on the subject with which 
the state law might conflict ; but no state bankrupt or 
insolvent law is permitted to impair the obligation of 

* Mr. Justice Story, however, observes, in reference to the case 
(ff Sturges vs. Crowninshield, that "no distinction was ever prac- 
tically, or even theoretically, attempted to be made bptwoen baiik 
ruptcies and insolvencies."— Comm,, 1106. 

Digitized by VjOOQIC 



838 LECTURES ON 

contracts. There is this farther limitation upon the 
power of the several xstates to pass either bankrupt 
or insolvent laws — that they cannot, in the exercise 
of that power, act upon the rights of citizens of other 
states ^ and hence the greater necessity of investing 
Congress with power to establish a uniform system of 
bankruptcy throughout the Union ; as a discharge un- 
der a state law would be no bar to a suit by a citizen of 
another state in the courts either of the United States, 
or any other state than that in which th^ discharge 
was obtained. It only operates upon contracts made 
within the state : between its own citizens or suitors 
subject to state powers.* And it is a principle of 
imiver^al law, that the municipal law of the state is 
the law of the contract made and to be executed 
within the state, and that it travels with it, whereso- 
ever the parties to it may be found ; unless it refer 
to the law of some other country, or be immoral, or 
contrary to the policy of the country where it is 
sought to be enfopced ; and, consequently, the dis- 
charge of the contract, or of the party where the con- 
tract was made, is a discharge everywhere. But a dis- 
charge under a state law is no bar to a suit on a con- 
tract not existing when the law was passed ; as the 
exercise of the power remaining in the states to pass 
bankrupt and insolvent laws does not, in the sense of 
the Federal Constitution, impair the obligation of 
posterior contracts, but only of those made antecedent- 
ly to the law. 

The first bankrupt law passed by Congress pursued 
strictly the power vested in that body, and was in its 
terms confined to merchants and traders. It was but 
a few years in operation, and was suffered to expire 
by its own limitation. Nor was any attempt made 

* 12 Wheaton, 213. 
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£af a long time to revive the system ; and whenever 
afterward, the effort was made, it was unsuccessful, 
until the last session of Congress. The obstacles to 
its revival were such as to repress every hope of W- 
newing the experiment until a material change was 
wrought in public opinion. These objections were, 
in the first place, the difficulty of defining, to the sat- 
isfaction of all parts of the Union, the precise class 
of debtors who could, consistently with the constitu- 
tional jurisdiction of Congress, be made subjects of 
a banlurupt law. It seemed, on all these occasions, 
to be taken for granted that the power of Congress 
extended no farther than to bankruptcy in its techni- 
cal and limited sense, by which its operation is re- 
stricted to merchants and traders. But the more gen- 
eral, and, perhaps, more substantial objection, was the 
expense, delay, and litigation which had been found 
to attend its proceedings ; and the still more griev- 
ous abuses and frauds to which the system leads, 
notwithstanding the vigilance and integrity of those 
to whom its administration was committed. It was 
observed by the chancellor and the judges of the 
Supreme Court of New-York, in a report made to 
the Legislature of that state, by whom their opinions 
had Been requested as to the expediency of the in- 
solvent laws, that, " judging from their former expe- 
rience, and from observation in the course of their 
judicial duties, they were of opinion that it was a 
source of fraud and perjury. They were apprehen- 
sive," they stated, " that the evil was incurable, and 
arose principally from the infirmity inherent in such 
a system." With respect to the infirmities of the 
English system of bankruptcy, which are the growth 
of more than two centuries, during which it has been 
constantly under the view of Parliament, and matu- 
ring by the wisdom of a succession of distinguished 
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judges, the late Lord Eldon, one of the ablest mm ' 
isters and soundest lawyers of modern times, after 
Jus appointment as chancelJor, took the earliest op- 
^rtunity to express his indignation at the frauds 
which had been committed under cover of that sys^ 
tem, and emphatically remarked, that " the abuse 
of the bankrupt law was a disgrace to the country." 
In the face of such testimony, thus derived from 
men of the greatest learning and experience in the 
practice and administration of the law both in Eng- 
land and in this country, the friends and advocates of 
the bankrupt system have persevered, and by strain- 
ingUhe constitutional point, and inducing Congress 
to adopt a latitude of construction which had not 
been thought of on any of the former occasions, 
eventually procured the passage of an act which, 
under the title of a' Batikrupt Law, embraces provis- 
ions peculiar to insolvent laws, rendering it the vd- 
untary refuge of the debtor, and extending its bene- 
fits to every description of persons owing debts, with 
the exception of those created in consequence of a 
defalcation as a public officer, or as an executor, ad- 
ministrator, guardian, or trustee, or while acting in 
any other fiduciary capacity. It moreover subjected 
merchants, traders, bankers, factors, brokers, and un- 
derwriters to be declared bankrupt on the petition of 
their creditors, and proof of their having committed 
*an act of bankruptcy. And this measure prevailed * 
more from the atrophy under which commercial en- 
terprise and credit had laboured for the few prece- 
ding years, than from real conviction of its consist- 
ency either with the provisions of the Constitution, 
or the rules of sound policy. It was, indeed, con- 
sidered as a temporary expedient, to be abandoned 
^hoii it had performed its office, and the causes 
which produced it had ceased to operate ; and it 
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has, aecordingly, been since repealed. None of the 
states have enacted bankrupt laws, ^chnically so 
called. , Most of them, however, have permanent in- 
solvent laws ; but, inasmuch as they cannot discharge 
'the debtor from the obligation of his contract, and 
imprisonment for debt has been abolished in many 
states, the operation of those laws is, in effect, confi- 
ned to the person of the debtor in the states where 
that relic of a barbarous age is still preserved, 

" And where he cannot be discharged, 
Till nature tire with its own weight, and then 
la be but more undone to be at Uberty." 



LECTURE X . . 

ON THE POWERS VESTED IN THE FEDERAL GOVERN- 
MENT RELATIVE TO CERTAIN MISCELLANEOUS OB- 
JECTS OF GENERAL UTILITY. 

The first to be enumerated in this class is the 
power " to promote the prioress of science and the 
useful artSy by securing for limited times ^ to authors 
and inventorsy the exclusive right to their ivritings 
and discoveries.^^ 

The claims of authors and inventors are so 
congenial to our notions of natural justice, and 
accord so harmoniously with the ultimate objects 
of society in establishing the rights of property, 
that, at first sight, it seems strange that the ex* 
istence of this right should ever have been made 
a question. It was so, however, in the great case 
of literary property which arose in England. It 
was, nevertheless, finally settled, by a solemn 
judgment of the House of Lords, that, although 
such right had existed at common law, yet that 
T 
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the statute passed in the reign of Queen Anne for 
securing copy-rights had limited the right, which 
had before been perpetual, to a term of>years 
But those judges, whose opinions were overruled 
by this reversal of an almost unanimous opinion 
of the Court of King's Bench,* and who, reason- 

* This celebrated case is reported in 4 Burrow, 2303, under the 
title of Miller vs. Taylor^ which was the cause decided in the 
Court of King's Bench, all the judges, excepting Mr. Justice Yates, 
agreeing that an author had the sole right of printing and publish- 
ing his work in perpetuity by the common law, and that such 
right is in no wise impeached by the statute of Anne. A writ of 
error was afterward brought, but the plaintiff in error suffered 
himself to be non-prossed ; and the Court of Chancery granted an 
injunction in 1770. In 1774, the case of Donaldson vs. Bedset 
brought the question on appeal before the House of Lords. The 
lords commissioners of the great seal had granted an injunction 
against violating a copy-right at common law ; and when the appeal 
from that decree yfa& brought up to the Lords, the judges were di- 
rected to deliver their opimons upon the following questions, viz. : 

1. Whether, at common law, an author had the sole right oijirst 
printing and publishing his book for sale ; and might bring an ac- 
tion against any person who printed, published, and sold the same 
without his consent ? 

2. If the author had such right originally, did the law take it 
away upon his printing and publishing his work for sale; and 
might any person afterward reprint and sell it for his own benefit 
against the will of the author f 

3. If such action would have laid at common law, is it taken 
away by the statute of Anne ? And is an author bv that statute 
precluded from every remedy, except on the foundation of said 
statute, and on the terms and conditions prescribed thereby ? 

4. Whether the author of any hterary composition, and his as- 
signs, had the sole right of pnnting and publishing the same in 
perpetuity by the common law ? 

5. Whether this right is in any way impeached, restrained, or 
taken away by the statute ? 

• Upon the first question, the judges were eight to three in the 
affirmative ; on the second, seven to four ; on the third, six to five 
in the negative: so that the general result was, "that an au- 
thor had the sole right in perpetuity at common law, and that 
such right was in no wise impeached by the statute." It was 
known that Lord Mansfield adhered to the opinion deHvered 
hy him in the Court of King's Bench ; and therefore concurred 
with the eight upon the first question ; and with the seven upon 
the second ; and with the five on the third. But, it being unusual 
for a peer to support his own judgment on an appeal, he gave no 
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mg upon different principles, arrived at a differ* 
ent result, were perplexed by the indefinite na- 
ture of the right, and embarrassed by the conse- 
quences of admitting it. On the one hand, to 
deprive men of genius of the right to the profits 
of invention was discouraging literature and 
the useful arts, and throwing impediqients in the 
way of science and learning. On the other hand, 
an unlimited right to the exclusive enjoyment of 
the fruits of genius and discovery, though for a 
time it might stimulate both, yet, in its conse- 
quences, would levy a perpetual tax on posteri- 
ty, and check the progress of invention itself 

The full result of admitting an exclusive and 
perpetual right of property in the produce of 
intellectual labour was not, and could not be fully 
known or estimated ; but that it would operate 
as a bar to the advancement of human knowl- 
edge, and powerfully retard the progress of so- 
ciety, was clear to demonstration. Yet, to deny 
to inventors the fair profits derivable from their 
talents and exertions, seemed to be at variance 
with every idea of natural justice and every dic- 
tate of liberal policy. It was, in effect, to deny 
to genius its appropriate reward, and to withhold 
from the powers of intellect one of the strongest 
stimulants to their exertion. From a balanced 
consideration, therefore, of both sides of this 
important question, the statute of Anne, limiting 
the rights of authors and inventors, in their wri- 
tings and discoveries, to a term of years, was 
regarded as a compromise, by which the claims 

G^inion; and the Lord Chancellor (Apslet) seconding Lord 
Camden's, his predecessor's, motion " to reverse," the decree of 
the Court of Chancery was reversed. So that the decision of the 
Peers was, in effect, that the right was perpetual at common law. 
but reversed by the statute to a term of years. 
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of the inventor were acknowledged, his rights 
defined and protected, and his reward secured ; 
while a public interest was effectually created 
and a barrier against injurious consequences 
erected for the benefit of posterity. 

Hence may be collected both the origin and the 
policy of the act of Parliament. With, this stat- 
ute before them, and with a full knowledge of 
the principles and policy on which it was founded, 
the several states ceded to Congress *^a power 
to promote the progress of science and the use- 
ful arts, by securing to authors and inventors 
the exclusive right to their writings and discov- 
eries." The English law had limited the right 
to a term of years. The power ceded by our Con- 
stitution was to secure it '^for limited times :^^ 
the former restricting the right to a definite pe- 
riod ; the latter adopting the same principle, 
but leaving the quarUum of interest to the dis- 
cretion of the National Legislature. In execu» 
tion of this power, several acts have been passed 
by Congress, and are now in force, defining the 
limits for which the exclusive rights of authors 
and inventors to their writings and discoveries 
shall be enjoyed, and securing such enjoyment 
for different periods in dififerent cases, by penal- 
ties and other appropriate remedies against those 
who violate the right. 

The object, therefore, of this provision of the 
Constitution, and of the laws enacted in virtue 
of it, is twofold : first, to secure to inventors 
and to authors a reward for their labours ; and, 
secondly, to secure to the public the benefit of 
their works, by bringing the property in them 
into the common stock, after the expiration of 
the times limited for the exclusive privilege ; 
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and it is manifest that this donhle ohject can onlv 
be effected by such a construction of the Consti- 
tution as will leave to Congress the exclusive power 
of legislation od the subject. Prior to the adop- 
tion of the Federal Constitution, legislative acts 
in favour of valuable discoveries and improve- 
ments had been passed in several of the states; 
but their efficacy being confined to the limits of 
those states, the privileges thus secured v^ere of 
little value ; and, whatever they were worth, 
aU these state enactments ceased as soon as the 
Federal Constitution was adopted. For greater 
caution, however, it was provided, in one of the 
first acts of the National Legislature, that the ap- 
plicant for the benefit of the protection of Con- 
gress should surrender his right under the state 
law, and that his obtaining a patent under the 
laws of the United States should be evidence of 
such surrender. 

An important and protracted controversy, nev- 
ertheless, arose in the State of New- York as to 
the nature and extent of the power in question, 
which occupied, at different times, the attention 
both of the Legislature and courts for several 
years before it was happily set at rest by the Su- 
preme Court of the United States — not by an ex- 
press construction of this particular power, but 
by a series of decisions upon analogous cases 
involving similar principles, and bearing in one 
case on the subject itself. I refer to the case of 
LimTigston and Van Ingen, in which the question 
arose as to the validity of the grant made by the 
Legislature of New-York to certain individuals, 
of the exclusive right of navigating its waters 
with boats propelled by means of fire or steam.* 

* 10 Wheat., 466. 
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Before the adoption of the present Constitution , 
an act was passed by the Legislature of that state 
granting and securing to one John Fitch " the sole 
right apd advantage of employing the steamboat hy 
him lately invented,''^ and investing him and his rep- 
resentatives " with the exclusive right and privilege 
of navigating all kinds of boats, propelled by the force 
of fire or steam, within all the waters within the ter- 
ritory and jurisdiction of" the State of New- York, 
" for the term of twenty years" from the passing of 
that act, in March, 1789. In March, 1798, nearly 
ten years subsequent to the ratification of the Fed- 
eral Constitution, and after Congress had passed that 
act, in execution of the power under discussion, 
which contains the provisions requiring the surren- 
der by applicants under it of the state rights before 
granted to them, another act was passed by the 
Legislature of the same state, of which the pream- 
ble sets forth, '' that Robert R. Livingston had rep- 
resented that he was possessed of a mode of apply- 
ing the steam-engine to propel a boat on new and 
advantageous principles ; but that he was deterred 
from carrying it into effect by the uncertainty and 
hazard of a very expensive experiment, unless he 
. could be assured of an exclusive advantage from it 
should it be found sxiccessful ;" and that " he was also 
deterred from the enterprise by the existence of 
the previous act in favour of Fitch, who was stated 
to be dead, or to have withdrawn from this state 
without having made any attempt to execute the plan 
for which he had obtained the exclusive privilege," 
whereby it was alleged to have been justly forfeited ; 
it was " therefore en^icted that privileges similar to 
those granted to John Fitch" shouM be extended to 
Mr. Livingston and his representatives, for the term 
of twenty years, upon condition that he should, with- 
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m one year, build a boat to be propelled by fire or 
steam, *' the mean rate of whose progress should not 
be less than four miles an hour ; and that he should 
at no time omit, for the space of one year, to have a 
boat," of a certain construction, " plying between the 
cities of New-York and Albany." 

These conditions not having been performed with- 
in the period specified, the time for fulfilling them 
was repeatedly enlarged by successive acts of the 
Legislature for the purpose. One of these, passed 
after the former ones had expired, revived the privi- 
leges granted by them in favour of Robert R. Liv- 
ingston and Robert Fulton. In the year 1807, the 
proof required of performance of the first condition 
of the grant was duly exhibited, and a boat propelled 
by steam, at the rate of more than four miles an hour, 
began to " ply between the cities of New- York and 
Albany," in pursuance of the second. Other boats 
were subsequently built by the grantees of the state, 
and after they had continued for some years in suc- 
cessful operation, rival boats, propelled in the same 
manner, were established, in defiance of the state 
grant, both on the Hudson River and on Lake Cham- 
plain, by persons denying its validity. Application for 
redress was speedily made by Messrs. Livingston 
and Fulton to the state courts of New- York, and the 
question presented was, whether the grant made to 
them by the Legislature was not absolutely void, as 
made in contravention of the powers of Congress to 
promote the progress of science and the arts, and to 
regulate commerce. It was decided in the Court of 
Chancery that the state grant was void on the ground 
alleged ; but on an appeal to the Court of Errors and 
Appeals, that decision was overruled, and it was de- 
clared by this tribunal of the last resort in the state, 
that the grant was not absolutely void, oh two ^s- 
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tinct grounds, riz. : that, considering Messrs. Liv- 
ingston and Fulton as inventors, the state had a con- 
current power with Congress to reward them as such, 
by the grant of exclusive privileges to be exercised 
within its jurisdiction ; and, secondly, that, consider- 
ing them merely as the possessors and importers of a 
foreign invention, the state had an independent power 
to reward them for the introduction of such invention 
into beneficial use upon its waters — a power not ce- 
ded to Congess at all. It was observed, however, 
by one of the judges, that " if the opposite party could 
have shown aright by patent from the United States , 
as inventors, they must have prevailed, and the state 
law would have given way to the superior power cf 
Congress." For it must be borne in mind that the 
opponents of Messrs. Livingston and Fulton claimed 
no right or title whatsoever, either under a patent or 
coasting license ; and for aught that appeared, their 
mode of applying the steam-engine in the navigation 
of their boats might be, as in fact it was, the same 
which had been introduced by the grantees of the 
state.* 

After notice of an appeal, on the part of their ad- 
versaries, to the Supreme Court of the United States, 
Messrs. Livingston and Fulton offered terms of com- 
promise which were too advantageous to be refused 
by the other side, and, consequently, these questions 
were not then carried up to the Federal Court ; and 
in the subsequent case,t referred to in a former lec- 
ture, the question respecting the nature and effect of 
the power to promote the progress of science and the 
arts did not arise. That case turned wholly upon 
the collision between the exclusive privilege granted 
by the State Legislature and the power of Congress 

* John. Rep., 557. i 10 Wheat., 446 
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to regulate commerce ; and the state laws were de- 
clared to be void, merely from their repugnance to 
the exercise of that power by the Federal Govern- 
ment. The leading principles, however, of that de- 
cision, as well as much of the reasoning in the case 
relative to the licenses required by the State of Ma- 
ryland from importers of foreign goods, apply with 
equal force to the power now under discussion ; and 
although the invalidity of the state grant has thus 
been established, and the question relative to the na- 
ture and operation of a patent from the United States 
can never arise with respect to that grant, yet it may 
become material in other controversies, and, from its 
general importance, deserves examination. With 
all due deference to the opinion of "the highest 
court in the State" of New- York, I shall endeavour 
to show the obvious meaning of the Constitution to 
be, that Congress shall secure " the exclusive rights 
of authors and inventors to their respective writings 
and* discoveries," by the exercise of an exclusive 
power of legislation. 

In a confederated government, extending, like ours, 
over many independent sovereignties, it seems diffi- 
cult to conceive in what manner the right in question 
can possibly be secured, except by vesting such ex- 
clusive power in a paramount authority ; and the ne- 
cessity of such a power to the attainment of the end 
was an adequate reason for vesting it in the Supreme 
Legislature of the Union. The power under consid- 
eration comes under that class of cases enumerated in 
the thirty-se(jond number of " The Federalist," to 
which the exercise of a similar power in the states 
would be repugnant and contradictory. The exam- 
ple which the learned and eloquent author of that pa- 
per selected to illustrate his reasoning involved a 
contradiction hy direct implication, ^ow the force of 
U 
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the terms. It was an example taken from the powei 
of Congress to establish a uniform system of natu- 
ralization ; and it was argued that such power must 
necessarily be exclusive, because, if each state had 
power to prescribe a distinct rule, the rule of Con- 
gress could not be uniform. Ia the present case, the 
power given is necessarily exclusive, both from the 
terms and the ruiture of the grant. The words are 
that " Congress shall have power to secure the ex- 
clusive rights of authors and inventors, far limited 
times.^^ Now, if a state have a concurrent powes 
with Congress over the suhject, it nmst be a power 
arisixig from the unceded portion of its sovereignty, 
and, consequently, a power to grant without limit cf 
time. But how coidd Congress secure to the invent- 
or, ^br a limited period^ the enjoyment of that which 
the state might grant to another forever ? It was 
said, on the. occasion referred to, in the Court of Er- 
rors, by one of its mo^t eminent judges, *^ that if an 
author or inventor,^ instead of resorting to the act of 
Congress, should apply to the State Legislature for 
an exclusive right to his production, there is nothing 
to prevent the state from granting such exclusive 
privilege, provided it be confined in its exercise to 
the particular jurisdiction." But, with all due sub- 
mission, if this opinion be correct, one of two things 
must follow : either that Congress may secure to an 
inventor or author an exclusive right in his discovery 
or writing, and the state secure to another, either as 
author ox possessor of th© same invention, the exclu- 
sive right to use it within its own jurisdiction ; or 
that Congress cannot secure such a right to the in^ 
ventor after the state has secured it to the possessor. 
In the former conclusion this consequence seems to 
be involved : that Congress may grant an exclusive 
right to one person to th^ u^e odf » Q^nrtajin thing 
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ikrougkout the Union ; and that the individiuU state 
may grant an exclusive right to another person to 
use the same thing within the limits of a particular 
district ; or, in other words, that over the same sub- 
ject, and within the same jurisdiction, two co-ordi- 
Bate powers may grant exclusive privileges to difleiw 
ent persons. The other branch of the dilemma sup- 
poses the state to derogate, by an assumption of pow* 
er, from the express terms of its grant to the Feder- 
al Government, and actually to exercise an exclusive 
power to secure exclusive privileges, in direct con- 
tradiction to the terms of the power ceded to Con- 
gress. Nor does it obviaJie this repugnancy to say 
that, when these separate powers come into direct 
conflict^ the grant of the state must yield to " the su 
preme law of the land," because the repugnancy ie^ 
&om the nature of the subject, different from that 
arising under the power to regulate commerce, and 
is directly deduciblofrom the propositions themselves, 
and not from any casual effects or consequences 
arising from the accidental collision of concurrent or 
of independent powers. 

The power now in question is, moreover, exclusive^ 
from the ncUure of the grant ; because, if each state 
have a concurrent power, its exercise would defeat 
the twofold object for which the Federal Constitu- 
tion intended to provide. That object, we have 
seen, was to secure to the public the benefit and 
tifansmission of invention, as well as to secure to 
genius a reward for its productions and discoveriee. 
But if the individual states have a concurrent power 
with Congress, neither branch of this object can be 
secured by the latter; for, in regard to the former 
branch, if Congress prescribe fourteen years as the 
limit of exclusive rights, and render them common 
at the expiration of that period^ each state might fis 
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a different period, or might secure a right of property 
to authors and inventors in perpetuity. Nor could 
the latter branch of the object be secured by Con- 
gress if the states could exercise a concurrent 
power; because each state might, upon that suppo- 
sition, reduce the term of exclusive enjoyment to a 
minimum^ or declare, at once, the fruits and industry 
of genius to be common property. 

The arguments against the exclusive nature of 
this power of Congress, drawn from the nature and 
effect of a patent in merely securing, as was alleged, 
a title or right of property, without conferring a right 
of sale or of use ; and the objection deduced from 
the right of legislation retained by the states in regard 
to their purely internal trade and intercourse, and 
their police, health, and inspection laws,* .have, in 
effect, been met and refuted by the Supreme Court, 
in their opinions declaring that a coasting license 
not only ascertains the national character and owner- 
ship of a vessel, but confers a right of navigation ; 
that a right to import goods involves the right to sell 
them ; and that, whenever those rights come into 
collision with state laws, passed in virtue either of a 
concurrent or of an independent right of legislation, 
on these, or any other subjects, and the exercise of 
the Federal and state authorities are found repug- 
nant or irreconcilable to each other, the state law 
must yield to the superior power of Congress. So 
a patent or a copy-right not only ascertains the title 
of the patentee or author, but confers the same para- 
mount right of using, and vending to others to use, 
their respective discoveries and writings. 

In appl3dng, however, the reasoning of Chief-jus- 

* Vide a pamphlet entitled " A Vindication of the Laws of New 
York, granting exclusive privileges to Robert R. Livingston and 
Robert Fulton,** by Cadwallader D. Golden, Esq., Albany, 1818 
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tice Marshall to the case of a patent or copy-right, it 
is, perhaps, necessary to remark, that the property 
which an author may have in his writings appears 
to be somewhat different from that which an inventor 
may have in his discoveries. The former has no 
beneficial use or property whatever in his writings, 
independently of that which may be derived from Uie 
sale of them. The latter may, though in a very re- 
stricted sense, use his invention for purposes of 
profit ; to both, however, a right of sale is indispen- 
sable, but more manifestly so in the first case than 
in the last. Every other subject of property may be 
partially enjoyed, though the right of sale be restrict- 
ed or forbidden ; but the right of property of authors 
and inventors is so essentially connected with the 
right of sale, that the inhibition of that right anni- 
hilates the whole subject. The right of sale, in 
these instances, therefore, is an elementary princi- 
ple in the very idea of property. Separate it from 
the rest, and the complex legal notion of property is 
destroyed : the value — the tiing intended to be se- 
cured, is lost to it. Ail human laws proceed upon 
the assumption of value as implicitly involved in the 
idea of property ; and as new discoveries in science, 
and new improvements in the arts, give rise to new 
modifications of property, the first thing that attracts 
the attention of the Legislature to any subject as be- 
ing capable of appropriation or exclusive ownership 
is its VALUE. Accordingly, we find that the laws 
passed by Congress* in virtue of the Constitutional 
power now in question, secure to an author or his 
assignee " the sole right and liberty of printing, re- 
printing, publishing, and vending*^ his work; and to 
a patentee, " the full and exclusive right and liberty 

♦ Lawi U. S., 1 Cong., 2 Sess., ch. xv.j 2 Cong., 2 Sess., ch. xL 
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of making, constructing, using, and vending to others 
to be used," his invention or discovery wiUun the 
several times limited for the enjoyment of their 
respective privileges. 

How far the exercise of this right of property is 
liable to be controlled and regulated by the municipal 
laws of the several states, depends, in a great meas- 
ure, on the principles recognised and established, 
in the two cases to which I have so often referred, 
as decided in the Supreme Court of the United 
States. In the prior case,* decided in the Court of 
Errors of the State of New- York, it was held that 
the Legislature of a state may prohibit the use of any 
particular invention, as noxious to the health, injuri- 
ous to the morals, or in any respect prejudicial to 
the welfare of its citizens. But, in addition to the 
qualifications which this assertion must receive from 
the doctrine of the Supreme Court, it seems to me 
that the Government of the Union must possess ex- 
clusively the power of determining whether an in- 
vention for which a patent is sought be useful or 
pernicious ; or, in other words, whether it be one 
for which a patent ought to be granted. The object 
of the constitutional power of Congress is the pro- 
motion of the " usejiil arts ;" an invention useless or 
pernicious would not be a proper subject for its ex- 
ercise ; but should a patent for such an invention 
have unadvisedly issued, there can be no doubt that 
the Federal authority might repeal the patent, and 
interdict the use of the noxious discovery. If a 
thing in itself pernicious be patented, the patentee 
could recover no damages for the, violation of his 
right, as his patent would confer no right of pTOfpeitj 
upon him. If it be usefol in itself, but the ait or 

♦ 9 J. R., 507. 
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Aanufactin^ to which it relates be injurious, in its 
exercise, to the public health, the patent would af- 
ford no protection for the nuisance, because private 
interests must 3rield to the public good, and not be- 
cause the Federal power is superseded or controlled 
by the state law. So, if the author of an immoral or 
libellous book prosecute for the invasion of his copy- 
right, he could receive no indemnity ; and if prose- 
cuted for his offence against the state law, in issuing 
such a publication, the authority of the United States 
would not protect him, as, in the one case, his copy- 
right would invest him with no right of property, and, 
in the other, wocdd ciniVey no r^t to use his prop- 
erty to the injury of others. Nor would the patentee 
of a newly-invented vehicle, any more than the owner 
of a post-coach* conve3ring the mail of the United 
States, be entitled to pass over a state turnpike-road 
without paying the toll, nor a patented steamboat 
penmtted to ply on a ferry established by state au- 
thority, without being subjected to the accustomed 
ferriage, or to the penalties provided in cases of such 
negation of the particular right to the ferry, any more 
than that or any other vessel would be exempted from 
them by a coasting license. Restrictions of this na- 
ture are general in their operation. They are not 
em^ned to the patentee, and in no sense do they 
derogate from the exclusive power of Congress in 
relation to the promotion of science and the useful 
arts. But a construction of the Constitution admit- 
ting that the states, in the exercise of an absolute 
discretion, may prohibit the introduction or use of 
any particular invention for which a patent had been 
regularly obtained, would render the power in ques- 
tio|i completely nugatory, and the states would re- 
tain substantially the very power they had nominally 
paited with. 
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This power of seearing to authOTS and inventors a 
right of beneficial ownership in their writings and 
discoveries has been surrendered to Congress, and 
any encouragement to invention, invitation to the in- 
troduction of improvements, or attempt to promote the 
progress of literaHire, science, and the arts, which 
interferes with, or prevents the exercise of that power, 
is an assumption of authority fairly, and on good con- 
sideration, yielded to the General Government. The 
several states, nevertheless, retain all other means 
of securing rewards to genius, of promoting learning 
and science, of encouraging new discoveries, and 
inviting improvements in the arts, except the power 
thus ceded to the Union. And although an indi- 
vidual state can neither secure to an inventor an ex- 
clusive property in his invention, nor, for any known 
and used improvement, grant exclusive privileges in 
the use of anjrthing that may become the subject of 
a patent, yet it may promote the progress of learn- 
ing, encourage new discoveries in science, and in- 
vite the introduction of new improvements in all the 
liberal and useful arts, in any other way that human 
ingenuity can devise, or good policy may dictate, 
and which does not interfere with the exercise of 
the power vested for the same purposes in Con- 
gress. And the reason of the^ difference is simply 
this : that all the other modes of effecting those ob- 
jects may, without danger of being defeated by the 
clashing laws of co-ordinate legislatures, be safely 
committed to the several states, while the simple 
mode of securing the right of property must be pos- 
sessed by the supreme Federal authority alone ; for, 
in the peculiar condition and circumstances of'the 
country, that end cannot otherwise be effected. 

II. The power vested in Congress " io exercise cac- 
clusive legislation, in all cases whatsoever, over such 
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district, not eoeceeding ten miles square, as may, hy 
cession of particular states, and the acceptance of Con- 
gress, become the seat of the Government of the United 
States ; and to exercise like authority over all places 
purchased hy the consent of the legislatures of the 
states in which the same shall be situated, for the erec- 
tion of forts, magazines, arsenals, dockyards, and oth- 
er needful buildings" 

This power was granted to Congress from a con- 
viction of the indispensable necessity of investing that 
body with complete supremacy and control at the' 
seat of the National Grovemment. Without the pos- 
session of such a power, the Federal authority might 
be insulted, and its proceedings interrupted with im- 
punity ; and the dependance of the functionaries of 
the General Government on one of the states for pro- 
tection in the exercise of their duties, might subject 
the national councils to the imputation of partiality, 
and be productive of an influence eqiially dishonour- 
able to the government, and dissatisfactory to the 
other members of the Union. This consideration 
was of greater weight, as the public archives liable 
to destruction would accumulate, and the gradual 
multiplication of public improvements at the perma- 
nent residence of the National Government would, 
it was thought, create so many additional obstacles 
to its removal, and still farther abridge its necessary 
independence. The necessity of a like authority 
over the forts, arsenals, and dockyards, and their ap- 
pendages, established by the Federal Government, 
was supposed to be not less evident. The public 
money expended on such establishments, and the pub- 
he property deposited in them, require their exemption 
from the local authority of the state where they are 
situated. Nor would it be proper that places on which 
the security of the entire Union may depend should 
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be in any degree dependant on a particular member; 
and all objections and sorupies were obviated by re- 
quiring the concurrence of the states concerned in 
every such establishment. 

The cessions of territory contemplated by the Con- 
stitution were duly made by the States of Maryland 
and Virginia, whereby Congress was enabled to ex- 
ecute this power by establishing, under its own juris^ 
diction, a permanent seat for the National CJovern- 
ment. This territory was erected into a " district," 
under the exclusive jurisdiction of Congress, by lite 
name of the " District of Columbia." The City of 
" Washinoton" was built, and the necessary edifi- 
ces for the accommodation of all the different branch^ 
es of the Federal Grovemment were erected on the 
banks of the Potomac, in conformity with a favourite 
wish of Greneral Washington, and almost in sight of 
the place of his residence in life, and of his repose in. 
death. The seat of government was removed thence 
at the commencement of the present century. Muni- 
cipal corporations were created by Congress for man- 
aging the local concerns of the " Federal city," and 
of the cities of Georgetown and Alexandria situated 
within the " ten miles square," ceded by the respec- 
tive states within whose limits they had been hitherto 
confined. Laws have from time to time been pass- 
ed by Congress for the government of the District of 
Columbia, and loc^l courts established, 'as we have 
seen, for the administration of justice within its lim- 
its. But the acts of Congress adopted the laws of 
Maryland and Virginia as the laws of the several 
portions of the district ceded by those states respect- 
ively, with such alterations only as were rendered 
necessary by the change of jurisdiction.* Nor were 

* 1 Granch, 35!^. 
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tbd separation of the t^rhtcny and the transfer of the 
jurisdiction permitted to affect existing contracts be- 
tween individuals. * 

Although the inhabitants of the District of Colum- 
bia, by its separation from Maryland an4 Virginia, 
ceased to be citizens of those respective states, yet, 
a8 citizens of the United States, they are entitled to 
the benefit of all commercial and political treaties 
with foreign powers, and to the protection of the 
Union at home, as well as abroad. f And notwith- 
standing the power of Congress to exercise exclu- 
sive legisMion over this Federal territory includes 
the power of taxing its inhabitants, they do not in 
any manner participate in the election of members 
of the House of Repreeentatives. I have already 
had occasion to explain upon what principles this 
anomaly in the Constitution has been justified 4 ^nd 
it may now be added, that the adequate provisions 
for their local government, and the advantages deri- 
ved from the residence of the General Government, 
are deemed by the inhabitants themselves sufficient 
to counterbalamce their political disabilities ; that no 
public inconvenience has been experienced from their 
existence ; and that the circumstance was known be- 
fore the cession of the territory, and when the in- 
habitants voluntarily established their residence with- 
in it. 

III. The next power falling within this miscella- 
neous class is the power of Congress " to declare 
the punishment of treason" against the United States. 

It is a general principle, that every government 
contains within itself the means and capacity for its 
own preservation. Had the express enumeration, 
therefore, of this power been omitted in the Consti- 

• 6 Craach, 192. 1 2 ib., 243. t 5 Wheaton, 324. 
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tution, it could not have been intended that the Fed- 
eral Government was to depend upon the individual 
states to protect it from treason and conspiracies ; 
yet, to have left the power of self-defence to inference 
or, argument, would have been unwise and unsafe. 
As the crime of treason against the United States was 
one which might be committed, the United States 
themselves might, without this express authority, have 
punished its perpetrators ; but as artificial and con- 
structive treasons had been frequently made engines 
of oppression by tyrannical governments, and, during 
the prevalence of vindictive factions, by such as 
were comparatively free, it was deemed expedient 
to insert in the Constitution a definition of the crime, 
to prescribe the proof necessary for conviction, and 
to restrain Congress, in punishing it, from extending 
the consequences of guilt beyond the person of its 
author. 

Treason against the United States is, accordingly, 
declared to " consist only in levying war against 
them, or in adhering to their enemies, giving them 
aid and comfort." The term "levying war" is of 
technical signification, and is adopted from the Eng- 
lish statute of treasons, and receives the same con- 
struction* with us which has been given to it in Eng- 
land ; and the " war," included in the term, embra- 
ces internal rebellion, as well as hostilities from with- 
out. A conspiracy to subvert by force the govern- 
ment of the United States, violently to dismember 
the Union, to coerce the repeal of a general law, or 
to revolutionize a territorial government by force, if 
carried into effect, by imbodying and assembling 
an armed force in a military posture, is an overt act 
of levying war ; and not only those who bear arms, 
but those who perform the various essential parts 
which must be assigned to different persons for the 
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purpose of prosecuting the war, are guilty of the 
crime.* But a mere conspiracy for any such pur- 
pose, unaccompanied by any overt act, is not treason ; 
and to constitute a " levying of war," there must be 
an assemblage of persons, with intent to effect by 
force a treasonable purpose. t The mere enlistment 
of men for the purpose is not sufficient. Nor is it 
necessary, on the other hand, that an individual should 
fcppear in arms against his country to constitute the 
^ilt of treason. If war be actually levied, that is, 
\£ a body of men be actually assembled in arms for 
\he purpose of effecting by force a treasonable de- 
sign, all those who perform any part in the conspira- 
cy, however minute, or however remote themselves 
from the scene of action, if actually leagued in the 
general enterprise, are considered as traitors. Simi- 
lar acts committed against the government or laws ot 
a particular state are punishable according to the 
law of that state, but adhering to a foreign nation at 
war with the United States, and affording it aid in 
the prosecution of hostilities, is treason against the 
United States, and not against the particular state of 
which the party is a citizen.J 

The Constitution farther declares, that " no person 
shall be convicted of treason unless on the testimo- 
ny of two witnesses to the same overt act, or on con- 
fession in open court." A confession out of court, 
althoiigh before a magistrate, is not sufficient ;§ but 
after the treason is proved by two witnesses, such 
confession may be given in evidence by way of cor- 
roboration. The testimony of the two witnesses 
must be to the same overt act, and not, as in Eng- 
land, to two different overt acts of the same treason. 
The restriction on Congress with respect to the pun- 

* 4 Cranch, 470. t 4 ib., 75-126. $ 11 J. R., 553. 
^ Frie8*8 Case, in U. S. Circ. Ct. for Pennsylvania. 
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isbment is, that " no attainder of treason shall work 
corruption of blood or forfeiture, except during the 
4ife of the person attainted." Corruption of bloody in 
common with many better things, we derive again 
from the common law. It signifies that an attaint- 
ed person can neither inherit land from his ancestors;, 
retain that of which he is in possession, nor transmit 
it to his heirs ; and that he is, moreover, incapable of 
transmitting a title derived by descent through him, 
even from a remote ancestor. This is visiting the 
sins of the fathers upon the children with a ven- 
geance, as it is not confined to the third and fourth 
generations, but extends to a man's latest posterity. 
The doctrine is founded upon a legs^l fiction ; and is 
e()ually at variance with the liberal principles of mod- 
ern times, and the very elements of justice. And 
in carrying this power into execution, Congress has 
humanely stopped short of their constitutional author- 
ity ; for, in affixing the punishment of death to the 
crime of treason, it has declared, that " no conviction 
or judgment shall work corruption of blood, or any 
forfeiture of estate ," thus acting upon a construction 
of the Constitution which assumes a discretion in, 
omitting the latter as a part of the punishment of 
treason, even during the life of the offender himself. 

IV. The fourth power of a miscellaneous nature 
vested in Congress is that of " admiUing new states 
into the Union" 

No provision of this kind was made in the Articles 
of Confederation, and^reat inconvenience, and much 
assumption of power, were the necessary consequen- 
ces. With great propriety and advantage, therefore, 
the new Constitution supplied this defect. But the 
power was not granted without restricticto ; for " no 
new state" can " be formed or erected within the juris- 
diction of any other state ; nor can any state be form- 
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e<] by the junction of two or more states, without the 
consent of the legislatures of the states concerned, 
as well as of Congress." These precautions, which 
prevent cither the partition of a large state, or the 
junction of small ones, without their consent, were 
necessary to allay the jealousies existing on the sub- 
ject, both in the more powerful ^nd in the weaker 
members of the confederacy. 

Upon the purchase of liOuisiana by the United 
States, some doubt was entertained whether the 
power of the General Government to admit new 
states into the Union extended to territories not com- 
prised wiihin the boundaries of the United States at 
the adoption of the Constitution. This question, al- 
though never presented in a form for judicial decis- 
ion, was, however, decided in the affirmative by large 
majorities of both houses of Congress, on the sever- 
al occasions of admitting difierent parts of that prov- 
ince into the Union, as the separate States of Lou- 
isiana, Mississippi, Missouri, and Arkansas ; which 
acts were severally approved by successive chief 
magistrates of the Union. It must therefore be con- 
sidered as practically settled, and it would savour too 
much of the spirit of controversy, and betray too much 
self-confidence, to offer, at this time of day, any ar- 
gument in support of the negative side of that ques- 
tion, and to assert that such a measure required not 
only the consent of the inhabitants of the territory, 
but an amendment of the Constitution to render it 
valid. All doubt, indeed, seems long since to have 
subsided, and public opinion has sustained the gov- 
ernment in this extercise of the power in question, on 
the ground of • constitutional right, as strongly as it 
has been declared in favour of its policy. 

V. The power " to dispose of and miake all need- 
fill regulations rei^ecting the territory or other prop- 
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erty belonging to the United States," is the next one 
comprehended in this class. 

It was required that this power should be vested 
in Congress, by considerations similar to those upon 
which rests the propriety of its possessing the power 
next preceding it ; and it is accompanied by a condi- 
tion, not only proper in itself, but which was proba- 
bly rendered absolutely necessary by the jealousies 
and controversies that existed concerning the West- 
em territory, and which provides that " nothing in 
the Constitution shall be so construed as to preju- 
dice any claims of the United States, or of any par- 
ticular state." 

The ^authority, thus restricted, is adapted to all the 
territorial rights of the Federal Government, beyond 
the limits of any of the states ; but is not applicable, 
it seems, to a fortress which has never been actually 
ceded to the United States ; nor to any land occu- 
pied by the General Government for any similar pur- 
pose, with the tacit consent of the state, although 
the title to the soil may have been conveyed to the 
United States. It is under this power that Congress 
claims authority to legislate for the Territories^ erect- 
ed in provinces, acquired, like Louisiana and the 
Floridas, since the adoption of the Federal Constitu- 
tion. But if the Federal Government possessed au- 
thority to purchase them, there seems no necessity 
for resting the right of legislation in regard to them 
on such narrow and insufficient grounds, for the pow- 
er of governing a territory is the inevitable conse- 
quence of the right to acquire and hold it. 

VI. The gtiarantee by the "United States 4o ev- 
ery state in the Union of a Republican form of gov- 
ernment ; to protect each of them against invasion ; 
and on application of the Legislature, or of the ex- 
ecutive, when the Legislature cannot be convened, 
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against domestic riolence," may also be classed 
among the miscellaneous powers of the Federal 
Government, as it gives to it a right of interference 
to effect the objects of the guarantee. 

Governments of dissimilar principles and forms 
have been found less adapted to a Federal coalition 
of any sort, than those of a kindred nature. In a 
confederacy founded on Republican principles, and 
composed of Republican members, the paramount su- 
perintending government created by it ought certain- 
ly to possess the authority to defend the whole sys* 
tern against innovation ; and the more intimate thn 
union, the greater the interests of its members k 
the separate institutions of each other, and the great* 
er the right to insist that the Respective forms otgov* 
emment under which the general compact was en- 
tered into should be substantially maintained. But 
a right implies a remedy, and nowhere else could aa 
effectual remedy be found in such a case than where 
it is actually deposited by the Constitution. The mere 
stipulatiori, without the power to enforce its observ- 
ance, would be of little value ; hence the term '^ gttar* 
anUe'* indicates that the United States are authorized 
to oppose, and, if possible, prevent every state in 
the Union from abandoning the Republican form of 
government. But the authority extends no farther, 
and it presumes the pre-existence of governments of 
the form guarantied. So long, therefore, as the Re- 
publican forms existing at the time the Constitution 
was adopted are continued by the states, they are 
guarantied by the Federal Government, and the Fed- 
eral Constitution imposes no other restriction upon 
the alteration of the respective state constitutions 
than that they shall not vary from the Republioan 
form. Whenever a state may choose to substitute 
anoth'^r Republican government in place of that pre- 
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▼iously existing, it has a right so to do, and is equal- 
ly entitled to claim for it the benefit of a Federal 
guarantee. 

Protection against invasion is due from every so- 
ciety to the members composing it, and the latitude 
^ of the expressions used in the Constitution secures 
each state, not only from foreign hostility, but against 
the ambitious or vindictive enterprise of its more 
powerful neighbours. The protection against do- 
mestic violence is added with equal policy and pro- 
priety, as it affords the means of enforcing the guar- 
antee before provided for, whenever a faction or mi- 
nority in a state endeavours by violence to subvert 
the Republican form of its Constitution. It is by no 
means, however, confined to that particular case, nor 
that particular object, but extends to protection against 
the acts even of a majority of the people of a state, 
when directed to any object of unconstitutional vio- 
lence. For, although it may at the first view ap- 
pear inconsistent with the Republican theory either 
that the minority will have the power, or that a ma- 
jority have not the right to subvert the government, 
yet mere speculative reasoning must in these cases, 
as in all others, be qualified by the lessons of prac- 
tice and experience. 

Unlawful combinations for purposes of violence 
may be formed by a majority of persons in a state, 
especially in a slaveholding state, as well as by a 
majority of a county, or other subdivision of a state ; 
and if the authority of the state is bound in the lat- 
ter case to protect the local magistracy, the Govern- 
ment of the Union is equally bound in the former to 
protect the state authority. Besides, there are cer- 
tain parts of the state constitutions which are so in- 
terwoven with the Federal compact, that a violent 
assault cannot be made on the one without injury 
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to the- other. The power in question, however, can 
only be exercised when the blow is directed against 
the state constitution and authority, or when it incu 
dentally or indirectly affects the Government of the 
United States. Where the violence is immediately 
directed against the Federal authority, the General 
Government is invested with power to suppress it, 
independently of any requisition of the state govern- 
ment. But insurrections against the state govern- 
ments will rarely require Federal interposition, un- 
less the number of those concerned in them bears 
some proportion to the friends of the state constitu- 
tion ; and it will then be much better that the violence 
should be suppressed by the superintending power, 
than that even a majority in a state should be left 
to maintain its cause by a bloody and< obstinate con- 
test. The existence itself of the hght of the Gen- 
eral Government to interpose will, however, general- 
ly prevent the necessity of exercising the power ; and 
in cases where it may be doubtful on which side 
justice lies, no better umpire could be desired in a 
state quarrel than the representative authority of the 
Union, who would be free from the influence of local 
interests, and from participation in local or personal 
animosities. 

VII. The power of Congress to ^^ propose amend- 
ments to the Constitution^ and call conventions for ike 
purpose,^^ is the last to be referred to in this class of 
the Federal powers. 

That useful alterations would be suggested by ex- 
perience, could not but have been foreseen by the 
framers Of the Constitution. It was requisite, there- 
fore, that a mode for introducing amendments should 
be provided ; and that which was adopted guards 
equally against that extreme facility which would 
render the Constitution too mutable, and the extreme 
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difficulty which might perpetuate its faults. The 
article in question provides that '< Congress, whea- 
ever two thirds of both houses shall deem it neces- 
sary, shall propose amendments to the Constitution ; 
or, on the application of the legislatures of the sev- 
eral states, shall call a convention for proposing 
amendments, which, in either' case, shall be valid to 
all intents and purposes, as part of the Constitution, 
when ratified by the legislatures of three fourths oi 
the states, or by conventions in three fourths thereof, 
as the one or the other mode of ratification may be 
proposed by Congress : provided that no amendment, 
which may be made prior to the year 1808, shall in 
any manner affect" the previous provisions respect- 
ing the importation of slaves, and the proportional 
imposition of capitation and other direct taxes ^ ^^ and 
that no state, without its consent, shall be deprived 
of its equal suffrage in the Senate." 

Thus the General and State Governments are equal- 
ly enabled to originate amendments, as their neces- 
sity is pointed out by experience; and I have air 
ready had occasion to remark that those proposed or 
adopted since the ratification of the Constitudon were 
few in number. They consist only of three : first, 
that which declares " that the judicial power of the 
United States shall not be construed to extend to any 
suit in law or equity commenced or prosecuted 
against one of the United States by citizens of an- 
other state, or by citizens or subjects of any foreign 
state ;" second, that which changed the mode of bal- 
loting for President and Vice-president by the elect- 
ors ; and, third, an aipendment ordaining that, '* if any 
citizen of the United States shall accept, claim, re- 
ceive, or retain any title of nobility or honour ; or 
shall, without the consent of Congress, accept or re- 
tain any present, pension, office, or emolument of 
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way kind whatever, from any empetor, king, prince, 
or foreign power, such person shall cease to be a 
citizen of the United States, and shall be incapable 
of holding any office of trust or profit under them, or 
either of them." 

The previous and more numerous amendments 
were proposed by some of the states as conditions of 
their accession to the Constitution. They all oper- 
ate as general restrictions upon the powers of Con- 
gress, and are, for the most part, affirmative either of 
file inalienable rights of individuals, or of the civil 
and political rights and privileges substituted in their 
stead, as explained in our review of the fundamental 
principles of the government ; and they were man- 
ifestly adopted from superabundant caution, inasmuch 
as those rights were already sufficiently guarded by 
the state constitutions and bills of rights. The fol- 
lowing, however, may be enumerated as exceptions, 
viz. : 

1st. That which prohibits Congress from making 
any law -respecting a religious establishment, pro- 
hibiting the free exercise of religious worship, or 
i^ridging the freedom of speech or of the press. 

2d. That " the enumeration in the Constitution of 
certain rights shall not be construed to deny or dis- 
parage others retained by the people." And, 

3d. That " the powers not delegated to the Uni- 
ted States by the Constitution, nor prohibited by it 
to the states, are reserved to the states respectively, 
or to the people." 

The second of these amendments was intended to 
prevent any perverse or ingenious misapplication of 
the maxim that " an affirmation in particular cases 
implies a negation in all others." The one last spe- 
cified is merely an affirmation of a necessary rule for 
the interpretation of the Constitution ; which, being an 
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instrument df limited and enumerated powers, what is 
not conferred by it is withheld, and retained by the 
state governments, if vested in them by their constitu- 
tions, and if not so vested, remains with the people, as 
a part of their residuary sovereignty. This amend- 
ment, however, does not confine the Federal Govern- 
ment to the exercise of express powers ; for implied 
powers must necessarily have been admitted, unless 
the Constitution had descended to the regulation of 
the minutest details of legislation. It is a general 
principle, that all bodies politic possess all the pow- 
ers incident to a corporate capacity, without any ex- 
press declaration to that e£fect ; and one of those de- 
fects of the Confederation which led to its abolition, 
was its prohibiting Congress from the exercise of 
any power " not expressly delegated." 

It could never, therefore, have been intended by 
the amendment in question to abridge any of the 
powers granted under the new Constitution, wheth- 
er express or implied, direct or incidental. Its man- 
ifest and sole design was to exclude any interpreta- 
tion by which other powers should be assumed be- 
yond those granted. All the powers granted by the 
Constitution, whether express or implied, direct or 
incidental, are left by the amendment in their origi- 
nal state, while all powers " not delegcUed" (not all 
powers " not expressly delegated") and not prohibit- 
ed are reserved. 

In these, and all the other restrictions on the le- 
gislative powers of the Union, the two great objects 
were to secure the rights of the people, and to preserve 
the Federal system. 
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LECTURE XL 

OF THE CONSTITUTIONAL RESTRICTIONS UPON THfc 
POWERS OF THE SEVERAL STATES. 

The fifth class of provisions in favour of the Fed- 
eral authority consists of restrictions on the powers 
of the several states. These may be distinguished 
by their character as two sorts : the Jirst compre- 
hending those hmitations which are absolute; and 
the second, such as are qualified. 

L The former prohibit any state from entering 
into any treaty of alliance or confederation; from 
^granting letters of marque and reprisal ; from coin- 
ing money, emitting bills of credit, or making any- 
thing but gold or silver coin a tender in payment of 
debts ; from passing any bill of attainder, ex post 
facto law, or law impairing the obligation of con- 
tracts ; and from granting any title of nobility. 

1st. The prohibition against treaties, alliances, 
and confederations was contained in the articles of 
the former union of the states, and copied in the new 
Constitution. If every state were at liberty to enter 
into treaties, alliances, and confederacies with for- 
eign states, or with other members of the Union, the 
power confided to the National Government in re- 
gard to the former would be rendered nugatory, 
while the Constitution itself might be subverted by 
the exercise of such a power among the states. 

The prohibition of letters of marque and reprisal 
was also a part of the old system, and adopted, but 
with some extension, in the new. According to the 
former, they might be granted by the states, after a 
iieclaration of war by Congress ; under the latter, 
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they must be obtained, as well during the war as pr&- 
yiously to its declaration, from the General Grovem- 
ment. This alteration is fully justified by the ad- 
vantages of uniformity, in all points relating to for- 
eign powers ; and by the necessity of an immediate 
responsibility to the nation, in all matters in which 
the nation itself is responsible to others. Moreover, 
were it otherwise, it would be in the power of a sin- 
gle state to involve the whole Union in war, at its 
pleasure ; and although the issuing of letters of 
marque is not always designed as a preliminary or 
provocative to war, yet, in its essence, it is a meas- 
ure of hostile retaliation for unredressed grievances, 
real or supposed, and is most generally succeeded 
by open hostilities. 

2d. The prohibition of the states to coin money 
was necessary to give complete effect to the power 
of the Union in relation to the current coin, and arose 
from a consideration of the danger and facility of cir- 
culating base or spurious coins, where the coins are 
various in value and denomination, and issued by 
several independent and irresponsible authorities 
Under the Confederation, it was left in the hands of 
the states as a concurrent right, with an exception 
in favour of the exclusive right of Congress to regu- 
late the alloy and the value. In this particular, these 
two provisions have been found to be an improve- 
ment on the old ; for while the alloy and the value de- 
pended on the General Government, a right of coinage 
in the individual states could have no other effect 
than to multiply expensive mints, and diversify the 
forms and weights of the coins in circulation. 'I'he 
latter measure was found to defeat the purposes 
for which the power was originally submiited to the 
Federal auihoriiy ; and so far as the former might 
prevent the easy remittance of gold and silver to the 

Digitized by VjOOQ IC 



ONSTITUTIONAL JURISPRUDENCE. 27^ 

central mint for raooinage, the end can be as well 
attained by local mints established by the General 
Government in particular states. But the general 
substitution of a paper medium for a metallic cur- 
rency obviates the objection entirely, and gives, there- 
fore, greater importance to the extension of the pro- 
hibition to " bills of credit." 

The loss which this country had sustained be- 
tween the war of th« Revolution and the adoption 
of the Federal Constitution, from the fatal effects of 
paper money on public and private coniidence, on the 
industry and morals of the people, the national repu- 
tation, and the character of Republicanism itself, 
could be redeemed in no other way than by the vol- 
untary surrender by the several states of the power 
which had been rendered the instrument* of such 
profligate and destructive mischief. In addition to 
these considerations, the same reasons which evince 
the necessity of denying to the individual states the 
power of regulating the coin, apply with equal force to 
inhibit them from substituting a paper medium in its 
place. Were every state at liberty to regulate the 
value of its metallic currency, there would be as 
many different currencies as states; and thus the 
commercial intercourse between them would be em 
barrassed and impeded ; retrospective alterations oi 
the value of its coin might be made by any state, in 
fraud not only of its own citizens, and those of other 
stateis, but of foreigners, which would not merely in- 
terrupt the harmony among the states, and engender 
animosities between them, but discredit and com- 
promise the Union with foreign nations, by the indis- 
cretion or profligacy of a single state. Nor are these 
mischiefs less incident to a power in the states to emit 
bills of credit than to coin money ; and the power to 
make anything but gold or silver coin a tender in pay 
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ment of debts is withdrawn from the states, on the 
same principle as that of issuing a paper currency. 

This restriction upon the power of the states has 
received a construction of the utmost importance, 
both to their individual rights and the authority of 
the Federal Government. It has been ruled by the 
Supreme Court, that although the term "bills of 
credit," in its enlarged, and, perhaps, in its literal 
sense, may comprehend any instrument by which a 
state engages to pay money at a future day, thereby 
including a certificate given for money borrowed, yet 
that the language of the Constitution, and the mis- 
chief ijntended to be prevented, equally limit its in- 
terpretation. The word " emit," it was observed, is 
never employed in describing those contracts by 
which k state binds itself to pay money at a future 
day, for services actually received, or money bor- 
rowed for immediate use. Nor are instruments ex- 
ecuted for such purposes denominated in common 
language " bills of credit." To emit bills of credit 
conveys to the mind the idea of issuing paper, re- 
deemable at a future day, in anticipation of the pub- 
lic resources, and intended to circulate as money.* 
This is the sense, indeed, in which the terms have 
always been understood, and in which they were 
interpreted by the court. The Constitution, more- 
over, considers the emission of bills of credit, and 
the enactment of tender laws, as distinct operations, 
which may be separately performed, independently 
of each other. Both acts are forbidden ; and to af- 
firm, as has been done in some of the states,!' that 
bills of credit may be emitted, if not made a legal 
tender, is, in effect, to expunge that distinct and in- 
d<'pen«ient prohibition, and to read the Constitution 

* 4 Peters, 431. f 8 ibid., 40. 
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as if that branch of the clause had been omitted. 
But there is too much reason to fear that such an 
expedient has since been resorted to, or, rather, that 
a successful attempt has been made to elude this 
wholesome restriction. 

The Legislature of Kentucky, in the year 1820, 
passed an act establishing a bank, and constituting 
the president and directors a corporation, with a capi- 
tal consisting of all moneys paid into the treasury of 
the state for the sale of its vacant lands, and other 
property. The bank was authorized to receive mon- 
ey on deposite, to make loans, and issue promissory 
notes ; and was the exclusive property of the state. 
In relation to this bank, thus constituted, with such 
a capital, and so owned, it was held that its notes 
thus issued were not bills of credit within the mean- 
ing of the Constitution.* It was admitted, indeed, 
that to constitute a bill of credit within the purview 
of the prohibition, it must be issued by a state, 
on the faith of a state, and designed to circulate 
as money ; that the paper which it issues must cir- 
culate on the credit of the state, and be so received 
and used in the ordinary business of life ; that the 
persons issuing it must have power to bind the state ; 
they must act as agents, and, of course, not incur any 
personal responsibility, nor impart as individuals any 
credit to the pfeiper. These were admitted to be the 
leading characteristics of a bill of credit, and yet the 
notes issued by this " Bank, of the Commonwealth of 
Kentucky" — for such, moreover, was its title — were 
held not to be bills of credit within the meaning of 
the Federal Constitution. Before we assent to this 
conclusion, let us bring the question to a test, I will 
not say of common sense, but of the characteristics 

* 11 Peters, 2.57. 
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specified by the court. These shaU serve as inter- 
rogatories, to which answers shall be drawn from its 
own statement of the facts. 

1st Were the notes of this bank issued by the 
state? 

Answer, The bank was established by the state : 
its capital consisted of the funds of the state, and it 
was authorized by the state to issue its notes. 

2d. Did its paper circulate on the credit of the 
state ? 

Ans, Its issues were founded on its capital, whick 
was the property of the state. 

3 J. Had the persons who issued its notes author 
ty to bind the state ? 

Ans. The bank was the property of the state, wh* 
named or appointed its directors in the act of incor- 
poration. 

Uh, Did \kh directors or officers of the bank ac» 
as agents of the state, without incurring personal re- 
sponsibility ? 

Ans, Of course. There was no other stockholder 
than the state ; and they could not have acted on 
any other responsibility to the public than that of the 
state, as they were not made personally responsible 
as principals by the act of incorporation. 

bih. Did the directors or officers of the bank im- 
part any credit, as individuals, to the notes of the 
bank? 

Ans, No other than is imparted by the signatures 
of the officers of every other bank. It is to the cap- 
ital of the bank, and to the responsibility of the stock- 
holders, that the public look for security, and not to 
the persons whose official signatures are affixed to its 
notes. * 

If there be any " other matter or thing" which may 
be put by way of general interrogatory, the answer 
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is obvious : ** Qui facit per aUum, facit per se^ In 
short, if a state wishes to evade the Constitution and 
emit bills of credit, it has merely to incorporate its 
public officers, or other agents, as a bank, and thus 
render a prohibition intended to prevent a recurrence 
of those evils, which had been found from experience 
to attend the practice, a dead letter/ 

3c/. Bills of attainder, ex post facto laws, and laws 
impairing the obligation of contracts, are contrary to 
the first principles of the social contract, and to ev- 
ery principle of sound legislation. The two former 
are expressly prohibited to Congress by the Federal 
Constitution, and to some of the state legislatures, by 
declarations of rights prefixed to their constitutions. 
The framers of the Federal compact were, neverthe- 
less, admonished by their own experience of the ne- 
cessity of addiuonal bulwarks in favour of personal 
security and private rights ; and the experience of 
their successors has shown that, in imposing these 
restrictions, the Conv^tion maintained its character 
fen: stnct integrity, high moral sense, and sound prac- 
tical wisdom. 

Bills of attainder are such special acts of the Le- 
gislature as inflict capital punishment upon persons 
whom they declare to be guihy of high offences, with- 
out trial or conviction in the ordinary course of judi- 
cial proceedings. They have generally been confi- 
ned to cases of treason, and have never been resort- 
ed to but in times of internal commotion and arbitrary 
misgovernment. If the bill inflict a milder punish- 
ment than death, it is called a bill of pains and pen- 
alties ; but, in the sense of the Constitution, bills of 

♦ The decision in this case was made after the death of Chief- 
justice Marshall, and the opinion of the court delivered by Mr. 
Justice M*Lean; Mr. Justice Thompson concurring, and ?.Ir. Jufr 
tiee Story dissentmg-. 
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attainder include bills of pains and penalties, as thf 
former may affect the life of an individual, or ma^ 
confiscate his property, or both. 

Ex ^ost facto laws are often supposed to signify 
all laws having a retroactive operation; but theii 
technical meaning is confined to such as render crun* 
inal an act done before the law was passed, which 
was then innocent ; or to such as aggravate the of- 
fence, or render it more criminal than it was when 
committed ; or such as inflict a greater punishment 
than the law annexed to the crime when perpetrated ; 
or such as alter the rules of evidence, and admit differ- 
entjOr less testimony than was required at the time 
the offence was committed to convict the offender. 
With more comprehensive brevity, these laws have 
been defined by Chief-justice Marshall as "those 
which render an act punishable in a manner in which 
it was not punishable when committed ;" and this 
definition includes both laws inflicting personal or 
pecuniary penalties for acts before innocent, and 
laws passed after the commission of an unlawful act, 
which enhance its guilt or aggravate its punishment. 

4th. A similar restriction with regard to bills of 
attainder and ex post facto laws is imposed by the 
Constitution on Congress, as well as upon the state 
legislatures ; but not with regard to laws impairing 
the ohligation of contracts^ which are also retrospec- 
tive in their operation, and equally inconsistent with 
sound legislation, and the fundamental principles of 
the social compact. 

The reason of this difference is obvious. By con- 
tracts, in the sense of the Constitution, we are to un- 
derstand every executed agreement, whether between 
individuals, or between individuals and a state, by 
which a right is vested ; and also every executory 
agreement which confers a right of action, or creates 
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a binding obligation in relation to subjects of a valu-^ 
able nature, which may be asserted in a court of 
justice ; but it does not comprehend tl^e political re- 
lations between a government and its citizens. The 
power possessed by a State Legislature to wliich 
everything not expressly reserved is granted, and the 
temptations to abuse that power, render express re- 
strictions, if not absolutely necessary, at least prudent 
and useful ; but the National Legislature has no pow- 
er to interfere with contracts, except where it is ex- 
pressly given to it. By the obligation of contracts, in 
the meaning and intendment of the Constitution, is 
understood not merely the morale but the legal obliga- 
tion ; and in this sense a system of bankruptcy im- 
pairs the obligation of contracts, when it releases the 
party from the necessity of performing them ; but 
Congress is expressly invested with this power in 
regard to bankruptcies, as an enumerated, and not as 
an implied power, and in no other form can it impair 
the obligation of a contract. 

This prohibition in regard to the states extensive- 
ly and deeply affects their legislative authority ; and 
there is no part of the Federal Constitution that ha? 
given rise to more various and able discussions, or 
to more obstinate and protracted litigation. A com- 
pact between two states, or a grant from a state 
(which amounts to a contract) to individuals, is as • 
much protected by it as a grant from one individual 
to another, and the state is as effectually inhibited 
from jmpairing its own contracts, or those to which 
it is a party, as it is from impairing the obligation of 
a contract between two individuals. The clause 
under consideration was first brought into direct ju- 
dicial discussion by an act of the Legislature of 
Georgia, passed in the year 1795. This act author- 
ized the sale of a large tract of wild land, in what 
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was called the Yazoo country, and a grant was made 
in pursuance of the law, to a number of individuals, 
under the name of the " Georgia Company." But 
by an act passed the next year, the Legislature de- 
clared its previous grant to be null and void, on the 
ground of fraud and corruption in obtaining it. One 
of the questions presented to the Supreme Court of 
the United States for decision arose upon a sale to 
a third person, by a grantee of the state under the 
first act, and it was this : Whether the Legislature 
of Georgia had the constitutional power to repeal the 
former law, and avoid the sale made under its author* 
ity. The court declared that, when a law in its na- 
ture imports a contract, and absolute rights have vest- 
ed under it, its repeal could neither divest those 
rights, nor annihilate or impair the title thus acqui- 
red.* A party cannot prc»iounce his own deed inva- 
lid, whatever cause may be assigned to impeach' it, 
although that party be the Legislature of a state. It 
was accordingly declared that an estate held un- 
der the act of 1795, having passed into the hands of 
a bona jide purchaser for a valuable consideration, 
the State of Georgia was disabled by the Constitu- 
tion from passing any law by which that estate could 
be legally impaired and rendered void. 

The next case in which this prohibition was 
brought in review was from the State of New- Jer- 
sey ; on which occasion it was held that, where a 
State Legislature declared by law that certain lands 
to be purchased for the use of some Indians should 
not be subject to taxation, such act amounted to a 
contract, which could not be rescinded by a subse- 
quent Legislature.! In this case the Colonial Legis- 
lature, in 1758, authorized a purchase of lands for 

• 6 Cranch, 87. t 7 Cianch, 164. 
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the Delaware Indians, and made the stipulation men- 
tioned. The Indians occupied the land in pursuance 
of the law until the year 1803, when it was sold un- 
der the authority of the Legislature. In 1804, the 
Legislature repealed the act exempting the land from 
taxation ; but the act of 1758 was held to be a con- 
tract, and that of 1804 a breach of it, and it was ac- 
cordingly declared void, under the Constitution of 
the United 'States : thereby at once confirming the 
former decision, and recognising the principle allu- 
ded to in a former lecture, that a change of government 
4oes not affect the previously-vested rights of prop- 
erty. 

In a subsequent case from the State of Virginia, 
the same points again arose, and the court went more 
largely into the consideration of this delicate and in- 
teresting constitutional doctrine, not only establishing 
the last-mentioned principle, in regard to the effect' 
of a resolution on prior contracts, but at the same 
time declaring that a legislative grant, competently 
made, vested an indefeasible and irrevocable title.* 
There is, indeed, no authority which can support on 
principle the contrary position. Nor can the Legis- 
lature of a state repeal statutes creating private cor- 
porations, or confirming to them property acquired 
under the faith of previous laws, and by such repeal 
vest it in others, without the consent or default of 
the corporators. Such a provision would be equally 
repugnant to the letter and spirit of the Constitution, 
and to the principles of natural justice. But the pro- 
vision we are considering has never been understood 
to embrace any other contracts than those relating to 
property, or some object of value, capable of being 
asserted in a court of justice. 

* 9 Cranch, 43. 
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Where the legal interest in literary or charitable 
institutions is vested by law in trustees, in order to 
promote the objects for which they were incorpora- 
ted, and donations made to them, they are considered 
as within the protection of the Coi^stitution ; and it 
was in the great case of Dartmouth College that this 
inhibition upon the states received the most elaborate 
discussion, and the most efficient and instructive ap- 
plication.* It was there decided that the charter 
granted by the British crown to that institution, in 
1769, was a contrjact within the meaning of the Con- 
stitution, and protected by the clause in question. It 
was held that the college was a private charitable in- 
stitution, not liable to legislative control, and that a 
law of New-Hampshire, altering the charter in a 
material point, without the consent of the corpora- 
tion, was a "law impairing the obligation" of the 
charter, and it was, consequentiy, declared to be un- 
constitutional and void. Chief-justice Marshall, in 
delivering the opinion of the court, observed that 
" Dartmouth College was a private eleemosynary in- 
stitution, endowed with a capacity to take and hold 
property for objects unconnected with govemmeut. 
Its funds were bestowed by individuals on the faith 
of the charter, and consisted entirely of private do- 
nations. The corporation was not invested with any 
portion of political power, nor did it, in fact, partake 
in any degree in the administration of civil govern- 
ment. It was instituted as a private corporation for 
general charity ; and the charter was a contract to 
which the donors, the trustees, and the crown were 
the original parties, and it was made on a valuable 
consideration for the security and disposition of piop- 
erty." 

* 4 Whmt, 516. 
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The legal interest in every literary and charitable 
institution is vested in trustees, to be asserted by 
them, and they claim or defend in behalf of the 
object to promote which the corporation was cre- 
ated and the donations made. Contracts of this 
kind are most reasonably considered within the pur- 
view and protection of the Constitution. The one 
in question remained unchanged by the Revolution, 
and the duties as well as the powers of the former 
government devolved on the people of New-Hamp- 
shire. But the law of that state transferred the 
whole power of governing the college from the trus- 
tees, under the charter, to the executive of New- 
Hampshire ; and the will of the state was Jthereby 
substituted for the will of the donors, in every essen- 
tial operation of the college. The charter was re- 
organized in such a manner as to convert a literary 
institution, moulded according to the will of its found- 
ers, into a machine entirely subservient to the will 
of the state. A proceeding thus subversive of the 
contract on the faith of which the donors invested 
their property was, consequently, held to be repug- 
nant to. the Constitution. This celebrated case, it 
has been well said,^ '* contains one of the most full 
and elaborate expositions of the constitutional sanc- 
tity of contracts anywhere to be met with ; and has 
done more than any other single act proceeding from 
the authority of the United States to throw an im- 
pregnable barrier around all rights and franchises 
derived from the grant of government, and to give 
solidity and inviolability to the literary, charitable, 
and commercial institutions of the country." 

In another case, in which this prohibitory clause 
of the Federal Constitution came again under dis- 

* 1 Kent's Com. 
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cQssion, it was observed by the court that the objec- 
tion to a law, on the ground of its impairing the vio- 
lation of contracts, did not depend on the extent of ike 
change effected by the law; any deviation from the 
terms of the contract, by accelerating or postponing 
the period of performance, which the latter pre- 
scribes, imposing conditions not expressed in it, or 
dispensing with the performance of those which are, 
however minute or apparently immaterial or partial 
in their effect on the contract, impairs its obligation. 
The material point decided on this occasion was, 
that a compact between two states was a contract 
within the constitutional prohibition.* 

Another case, which led to a very extensive in- 
quiry into the operation of this constitutional restric- 
tion, arose under an insolvent act of New- York, 
passed in 1811. This law was retrospective, and 
discharged the debtor, upon his single petition and 
the surrender of his property, without the concur- 
rence of any creditor, from all pre-existing debts, and 
from all liability and responsibility by reason of 
them. The court on this occasion recognised the 
doctrine adverted to in a former lecture, that until 
Congress exercise its power on the subject of bank- 
ruptcy, the individual states may pass bankrupt laws, 
provided they contain no provision violating the obli- 
gation of contracts. It was admitted that the states 
might discharge debtors from imprisonment, because 
imprisonment is no part of the contract, but only a 
means for coercing its performance. It was also 
admitted that a state may pass statutes of limitations, 
as they are termed, for these also relate only to the 
remedy, and not to the obligation of the contract ; and 
it was stated that the insolvent laws of far the greater 

* 8 Wheat., 1. 
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number of states only discharged the person of the 
debtor, and left the obligation ta pay in full force. 
But' a law which discharged the debtor from his 
contract, and released him without payment, im- 
paired, because it entirely discharged the obligation 
of the contract ; for it is to be observed that there is 
an obvious distinction, in the nature of things, be- 
tween the obligation of a contract, and the remedy to 
enforce it. The latter may be modified as the wis- 
dom of the Legislature may direct. But the Consti- 
tution, intending to restore and preserve completely 
the public credit and confidence, established as a 
fundamental principle that the former shall be invio- 
lable.* 

The case in which the above decision was made 
had arisen in the Federal Courts, and the contract 
existed when the state law was passed. But it was 
afterward held that there was no difiereoce when 
the suit in such a case is brought in a court of the 
state of which both the parties were citizens, and in 
which the contract was made and the discharge ob- 
tained, and where the parties continue to reside un- 
til the suit be brought.! A distinction, however, was 
taken in the courts of New- York and Massachusetts 
between a contract made before and one made after 
the passing of the state law .J The doctrine they 
established was this, that an insolvent act in force 
when the contract was made did not, in the sense 
of the Constitution, impair its obligation, because the 
pardes to every contract have reference to the exist- 
ing laws of the country where it iS made, and are 
presumed to make their contract in reference to 
them. This distinction was supposed to be consist- 
ent with the decision of the Supreme Court of th« 

* 4 Wheat., 122. t 6 ibid., 131. 

t 16 J. R., 233. 7 J. C. R., 297. 13 Mass. Rep., 1. 
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United States ; but in a subsequent case, where the 
discharge was under an insolvent law of a different 
state from that in which the contract was made) the 
Supreme Court went a step farther, and held that a 
discharge under such a law existing when the debt 
was contracted, was equally within the principle be- 
fore established.* 

It remained, however, to be settled whether a state 
could constitutionally pass an insolvent law which 
should efiectually discharge the debtor from a debt 
contracted after the passing of the act, and within 
the state in which the law was passed. The gen« 
eral language of the court on the last occasion 
seemed to reach even this case ; but the facts on 
which the question then arose did not cover the 
whole ground. The decision, therefore, was not au- 
thority to the extent mentioned ; and it was subse* 
quently ruled, by a bare majority of the court, and 
afler much apparent hesitation, that a bankrupt or 
insolvent law of a state, discharging both the person 
of the debtor and his future acquisitions of property, 
is not a law '* impairing the obligation of contracts," 
in respect to debts contracted within the state subse^ 
quently to its enactment,^ 

The venerable Chief-justice Marshall was among . 
the minority of the court, and delivered the reasons 
for their dissent. He admitted that none of the for- 
mer decisions comprehended the question then pre- 
sented, and that it was, consequently, an open one. 
He also admitted that there was an essential differ- 
ence in principlb between laws that act on past or 
future contracts ; and that, while those of the former 
description could seldom be justified, those of the lat^ 
ter were proper subjects of ordinary legislative dis* 

* 4 Wheat., 209. f 12 ibid., 213. 

Digitized by VjOOQIC 



CONSTITUTIONAL JURISPRUDENCE. 287 

cretion. A constitutional restriction, therefore, on 
tlie power to pass laws of the one class might very 
well consist, with entire legislative freedom, in regard 
to the other. Yet, when we'consider the nature oi 
the Union ; that it was intended to make us in a great 
measure one people, as to commercial objects ; that, 
so far as respects the intercommunication of indi- 
viduals, the lines of separation between states are in 
many respects obliterated, it would be matter of sur- 
prise if, on the delicate subject of contracts actually 
formed, the interference of state legislation should 
be greatly abridged or entirely forbidden. In the 
nature of the existing provision, then, there seems to 
be nothing which should induce us to adopt the lim- 
ited construction which had been given in that case 
to the prohibitory clause. 

The former part of the section, coitaprehending the 
prohibition, enumerates the cases in which the ac- 
tion of the state legislatures is absolutely and entire- 
ly forbidden ; while the latter part specifies those in 
which the prohibitions are qualified. The former 
comprehends two classes of powers : those of the 
first class are political and general in their nature, 
consisting in the exercise of sovereignty without af- 
fecting the- rights of individuals ; while the second 
class comprehends those laws which operate upon 
individuals, and includes, among others, " laws im- 
pairing the obligation of contracts." In all the cases 
embraced in both classes, whether the thing prohib- 
ited be the exercise of mere political power or legis- 
lative action on individuals, the prohibition is com- 
plete and total. Legislation of every discription on 
those subjects is, without any exception, compre- 
hended and forbidden. A state is as entirely pro- 
hibited from passing laws impairing the obligation of 
contracts as from making treaties or coining money. 
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So much of the prohibition as restrains the power of 
the state to punish offenders in criminal cases, and 
inhibits bills of attainder and ex post facto laws, is, in 
its very terms, confined to pre-existing cases. But 
that part of the clause which relates to the <jivil 
transactions of individuals is expressed in more gen- 
eral terms — in terms which comprehend, in their or- 
dinary acceptation, cases which occur after as well 
as before the passing of the act. It forbids a state 
to make anything but gold or silver coin a tender in 
payment of debts, or to pass any law impairing the 
obligation of contracts. These prohibitions relate to 
kindred subjects ; they contemplate legislative inter- 
ference with private rights, and restrain such inter- 
ference. In construing that part of the clause which 
respects tender laws, a distinction jias never been 
attempted between debts existing at the time the law 
may be passed and those afterward contracted. The 
prohibition in that case is total ; and yet the differ- 
ence in principle between making property a tender 
in payment of debts contracted after the passage of 
the act, apd discharging those debts without pay- 
ment or by a surrender of property, in other words, 
between an absoltUe and a contingent right to tender 
in payment, is not clearly discernible. Nor is the 
difference in language so obvious as to denote plain- 
ly a difference of intention in the framers of the 
Constitution. The same train of reasoning which 
would confine the words relative to contracts to those 
contracts only which existed at the passage of the 
law, would go far in limiting those relative to a ten- 
der in payment of debts to such as previously exist- 
ed ; yet the distinction between these and such as 
were contracted subsequently to the law seems nev- 
er before to have occurred to any expounder of the 
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Constitution, and would unquestionably defeat the 
object of the clause. 

A point of greater difficulty, and that upon which 
the decision of the question appears to have turned, 
Was the nature of the original obligation of the con- 
tract ntade after the passage of such an insolvent 
law : whether it were unconditional to perform the 
very act stipulated ; or whether a c<mdition were im- 
j^ed that, in the event of insolvency, the contract 
should be satisfied by a surrender of property. It 
was admitted on all hands that the C(m8titution re- 
fers to, and preserves the legal, not the moral obli- 
gation of a contract ; because obligations purely 
moral are not enforced by the agency of human laws ; 
and the restraints imposed on the states by the Con- 
stitution are intended for objects which, if not re- 
strained, would be the subject of state legislation. 
The principle insisted on by the chief-justice was, 
that laws act wpon a contract, and do not enter into 
it and become a stipulation of the parties. • " Socie- 
ty ,** he observed, " affords a remedy for breaches of 
contract, and if that remedy has been applied, the 
claim to it is extinguished.'^ The exte^al action of 
law upon contracts, by administering the remedy for 
their breach, is the usual exercise of legislative pow- 
er ; and an interference with those contracts, by in- 
troducing into them conditions not agreed to by the 
parties, would be a very unusual and extraordinary 
exercise of the power of legislation, and one not, 
certainly, to be gratuitously attributed to laws which 
.do not profess to claim it. 

If the law becomes part of the contract, change of 
place will not expunge the condition. A contract 
made in New- York would be the same in any other 
state ; and would still retain the stipulation original- 
ly iiim>dttced into it — ^that ^e debtor should be dis* 
Z 
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charged by the surrender of his estate. It cannot 
be true that contracts are (entered into in contempla- 
tion of the insolvency of parties to be bound by them. 
They are framed with the expectation that they will 
be literally performed. Insolvency, undoubtedly, is 
a casualty which may possibly occur, but it is never 
expected. In the ordinary course of human transac- 
tions, if its probabiUty be even suspected, security is 
taken against it. But when it comes unlooked for, 
it would be entirely contrary to reason to consider 
it as a part of the contract. However, therefore, a 
law may act upon contracts, it does not enter into 
them and become a part of them. The effect of such 
a principle would be a mischievous abridgment of 
legislative power over subjects within the proper ju- 
risdiction of a state, by arresting its power to repeal or 
modify such laws with respect to existing contracts. 
But it has been objected that ** a contract, being a 
creature of civil society, derives its obligation from 
the law, which, although it may not enter into the 
agreement, still acts externally upon it, and deter- 
mines how far the principle of coercion shall be ap- 
plied to it; and this rule being universally under- 
stood, no individual can justly complain of its appli- 
cation to himself." This argument was illustrated 
by reference to the statutes to prevent frauds, which 
require certain contracts to be reduced to writing, in 
order to render them obligatory; to those against 
usury, which declare an usurious contract void from 
its origin ; and td the statutes of limitations, which 
enable one party to prevent the other from enforcing 
the contract between them, after the expiration of a ' 
certain period from its breach or non-performance. 
But here the fallacy lies at the very foundation of 
the argument, as it assumes that the contract is the 
mere creature of civil society, and derives all its ob- 
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ligation from human legislation ; that it is not the 
stipulation that the individual makes which binds 
him, but some declaration of the supreme power of 
the body politic to which he belongs; and that, 
though the original declaration to this efiect be lost 
in remote antiquity, yet it must be presumed to be 
the origin of the obligation of contracts. It is, how- 
ever, an objection of no considerable weight against 
the truth of this position, that no trace exists of any 
such enactment. As far back as human research 
extends, we find the judicial power administering 
remedies to violated rights or broken contracts, and 
applying those remedies on the idea of a pre-exist- 
ing obligation on every man to do that which he has 
promised to do ; that the breach of this obligation is 
an injury for which the party has a just claim for 
compensation ; and that society ought to afford him 
a remedy for that injury. We find, too, allusions to 
the modes of acquiring property ; but from the earli- 
est time, we find no allusion to any supposed act of 
the governing power as giving obligation to contracts. 
On the contrary, all the proceedings respecting them, 
of which we know anything, support the notion of 
a pre-existing obligation, which human laws merely 
enforce. 

Upon this supposition, that the obligation of the 
contract is derived from the agreement of the parties, 
let us proceed to inquire how far laws act externally 
upon contracts, and in that way control their obliga- 
tion. It was not denied that a law might have such 
an effect upon subsequent contracts ; nor that it may 
be capable of discharging a debtor, under the circum- 
stances and conditions prescribed in the statute, 
which was relied on in the case referred to. But as 
that was an effect neither contemplated nor intended 
by tl^e parties, an act of the Legislature can only haYd 
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this operation when it has the full force Of law, A 
law may determine the obligation of a contract on 
the happening of a contingency, because it is the 
law. Bnt if it be not the law, it cannot have this 
effect ; 'and when its existence or force as law is 
denied, they cannot either of them be proved by 
showing what are the qualities of a law. Law has 
been defined to be " a rule of civil conduct, prescri- 
bed by the supreme power in a state." In our sys- 
tem, the Legislature of a state is the supreme power 
in all cases in which its action is not restrained by 
the state constitution or the Constitution of the Uni- 
ted States. Where it is so restrained, the state Le- 
gislature ceases to be the supreme power, and its 
acts are not law. It was, therefore, begging the 
question to say that, because contracts may be dis- 
charged by a law previously enacted, it was dis- 
charged in that case by the act of the Legislature set 
\xp for the purpose : for the question returned, Was 
that act LAW? Was it consistent with, or repug- 
nant to, the Constitution of the United States ? 

It was readily admitted that the whole subject of 
contracts was under the control of society, and thai 
all the power of society over them resides in the 
state legislatures, except in those special cases 
where restraint is imposed by the Federal Constitu- 
tion. The extent of the restraint on the power to 
impair the obligation of contracts cannot, however, 
be ascertained by showing that the Legislature may 
prescribe the circumstances on which their original 
iralidity may be made to depend. If the legislative 
will were that certain agreements should be in wri- 
ting ; that they should be sealed, and attested by a 
given number of witnesses ; that they should be re- 
^OTded, or assume any prescribed form before they 
t«9ftiii# obligatory, all these are regulations which 
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•ociety may rightfully make ; and they do not come 
within (he restriction of the Constitution, because 
they do not impair the obligation of the contract. 
The obligation must exist before it can be impaired -, 
and a prohibition to impair it when made, does not 
imply an inability to prescribe those conditions which 
shall create its obligation. The statutes of frauds 
which have been enacted in the several states, aod 
which are acknowledged to flow from the proper ex- 
ercise of state sovereignty, prescribe regulations 
which must precede the obligation of the contract, 
and, consequently, cannot impair it. Acts of this 
description, therefore, are most clearly not within the 
prohibition. The acts against usury are of the same 
character : they declare the contract to be void 
from the beginning, and deny that the instrument 
ever became a contract ; they deny it all original 
obligaticMEi, and that it cannot, therefore, impair that 
which never came into existence. Statutes of limit- 
ation approach more nearly to the subject under con- 
sideration, but can never be identified with it : they 
defeat a contract onge obligatory, but, as has been 
before observed, they relate only to the remedies fur- 
nished to enforce the contract, and their language is 
generally confined to the remedy ; they do not pur- 
port to dispense with the performance of the con- 
tract, but proceed upon the presumption that a cer- 
tain length of time, if unexplained by circumstances, 
aflords reasonable evidence of its having been per- 
formed. In prescribing the proofs that shall be re- 
ceived in their courts, and the effect of those proofs, 
the states exercise their acknowledged powers, as 
they also do in regulating the remedies and modes 
of proceeding in those courts. 

It was, nevertheless, insisted that the right to reg- 
ulate the remedy, and to modify the obligation of the 

Digitized by VjOOQ IC 



£94 LECTURES ON 

contract, were the same ; that obligation and remedy 
were identical and synonymous. But the answer 
given to this proposition seems to be conclusive. It 
was, '' that the obligation and the remedy originate at 
different times." The obligation to perform is certain- 
ly coeval with the contract itself, and operates ante- 
rior to the time of performance ; while the remedy 
acts upon a broken contract, and enforces a pre-ex- 
isting obligation. The right to contract is the ac- 
knowledged attribute of a free agent, and he may 
rightfully coerce performance from another free agent 
who violates his faith. Contracts have, consequent- 
ly, an intrinsic obligation. When men enter into so- 
cieties, they can no longer exercise this original and 
natural right of coercion ; it is surrendered for the 
means of coercion afforded by society. But the right 
to contract is not surrendered with the right to co- 
erce performance. The former is still incidental to 
that degree of free agency which the laws of society 
leave to every individual, and the obligation of the 
contract is the necessary consequence of the right 
to make it. Laws regulate this right ; and where it 
is not regulated, it is retained in its original extent. 
Obligation and remedy, then, are not identical ; they 
originate at different times, and are derived from dif- 
ferent sources. 

But it was alleged that '* the power of the state 
over the remedy might be used to the destruction oi 
all beneficial results from the right ;" and hence it 
was inferred that " the construction which maintains 
the inviolability of the obligation must be extended 
to the power of regulating the remedy." The diffi- 
culty, however, which this view of the subject pre- 
sents, does not proceed from the identity or connex- 
ion of right and remedy, but from the existence of 
distinct governments, acting on kindred subjects. 
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The Constitution of the United States contemplates 
restraint as to the obligation of contracts, not as to 
the application of the remedy. If this restraint affect 
a power which the Constitution did not mean to touch, 
it can only be when that power is used as an instru- 
ment of hostility to invade the inviolability of con- 
tracts, which is placed beyond its reach. A state 
may use many of its acknowledged powers in such 
a manner as to come into conflict with the%provisions 
of the Federal Constitution; thus the powers over 
the domestic police, and the power to regulate its 
purely internal commerce, may, as we have already 
seen, be so exercised as to interfere with the regula- 
tion by Congress of commerce with foreign nations, 
or among the states. In such cases, as we have be- 
fore observed, the power which is supreme must con«- 
trol that which is subordinate. This principle nei- 
ther involves self-contradiction, nor denies the exist- 
ence of the several powers in the respective govern- 
ments. So, if a state shall not merely modify or with- 
hold a particular remedy, but shall' apply it in such a 
manner as to extinguish the obligation without per- 
formance of a contract, it would be an abuse of pow- 
er which could scarcely be misunderstood ; but it 
would not prove that remedy could not be regulated 
without regulating obligation. 

It was urged, however, as a conclusive argument 
against the existence of a distinct line of division 
between obligation and remedy, that " the same pow- 
er which can. withdraw the remedy against the j»er- 
son of the debtor, can also withdraw that against his 
property,'* and thus effectually defeat the obligation. 
" The Constitution," it was said, " did not deal with 
form, but with substance ; and could not be presumed, 
if it designed to protect the obligation of contracts* 
from state legislation, to have left it thus obviously 
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exposed to destmction." The answer is, t^at Ae 
state law goes farther, and annuls the oWgaticMi 
without affording the remedy which satisfies it ; or^ 
if its action on the remedy be such as palpably to 
impair the obligation of the contract, tiie verj case 
arises which was supposed to be prohibited. If the 
law leaves the obligation untouched, but withh(^ds the 
remedy, or affords one which is merely nominal, why, 
iMs is like all other cases of misgovemment, and 
leaves the debtor still liable to his creditors, should he, 
or his property, be found where the laws aflbrd a rem- 
edy. But should it even be determined that such a 
law was a successful evasion of the Constitution, it 
would not follow that an act which operates directly 
on the contract af^ it is made was run within the 
restriction imposed on the states. The vdidity of a 
law acting immediately upon the obligation is not 
proved by showing that the Constitution has provided 
nomeans for compelling the states to enfore the con- 
tract. The prohibition in question is, therefwe, aet 
incompatible with the fair exercise of that discreden 
which the state legislatures possess, in common wi& 
all governments, to regulate the remedies afforded 
by their own courts. 

It is impossible to look back to the histoiy of 
the times when the august spectacle was eidiibited 
of a whole people assembling by their representa- 
tives in order to unite thirteen independent sovereign- 
ties under one government, so far as might be neces- 
sary for the purposes of union, without being sensi- 
ble of the great importance which was attached to 
this article of the Constitution. The power of 
changing the relative situations of debtor and credit- 
or, of interfering with contracts, a power which 
comes home to the business of every man, touches 
the interest of all classes, and contrcds the jeondnct 
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0[ eveiy indtvidiial in those thia^s which he Mppo- 
ses proper tor his own exchisive management, had 
been abused to such an excess by the state legisla- 
tures as to break in upon the ordinary intercourse of 
society, and destroy all confidence between man and 
man. The mischief had become so great and so 
alarming, as not only to impede commercial inter- 
course and threaten the existence d* public credit, 
hut to injure the morals of the people, and destroy 
the sanctity of private faith. To guard against the 
recurrence of such evils was an object of deep inter- 
est with all the truly wise and virtuous men in the 
community, as well as in the Convention, and one of 
the most in^portant benefits anticipated and realized 
from the reform of the government. 

The imposition of restraints on state legislation in 
regard to this delicate subject was thought necessa- 
ry by all who took an honest, enlightened, and com- 
prehensive view of the situation of the country, and 
the principle in question obtained an early admissicm 
into the various schemes of government submitted to 
the Convention. In framing a national compact in- 
tended to be perpetual, the presumption is, that every 
important principle introduced into it was intended to 
he perpetual also ; and, if expressed in terms which 
give it operation in all future time, the fair inference 
is, that it was intended so to operate. But, if the 
construction against which we have been contending 
be the true one, the Constitution will have imposed 
a restriction in words, which every state in the Union 
may elude at pleasure. The obligation of contracts 
in force at any given period is but of short duration, 
and if the inhibition be of retrospective laws only, a 
very short lapse of time would remove every subject 
on which the act is forbidden by the Constituticm to 
operate, and rend» this fHrovision so far usdess. 
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Instead of introducing a great principle prohibiting 
all laws of this obnoxious character, the Constitution 
would only suspend their operation for a season, oi 
only except pre-existing cases : an object which 
would hardly have been deemed of sufficient impor- 
tance to have found a place in that instrument. Such 
a construction, moreover, would change the charac- 
ter of the provision, and convert an inhibition to pass 
laws impairing the obligation of contracts into an in- 
hibition to pass retrospective laws. Had this been 
all that was intended by the Convention, it would 
probably have been expressed in those very words : 
the prohibition would have been against *' any retro- 
spective law^^ iqstead of the more general one against 
" any law impairing the ol)ligation of contracts ;" or, 
if the intention had been not to embrace all retro- 
spective laws, but those only which related to con- 
tfacts, the State Legislature would have been forbid- 
den to pass " any retrospective law impairing the ob- 
ligation of contracts,'' or " any law impairing the 
obligation of contracts previously made'' For if the 
minds of the Convention, in framing this prohibition, 
had been directed not generally to the operation of 
laws upon the obligation of contracts, but particularly 
to their retrospective operation, it is scarcely conceiv- 
able, notwithstanding the imperfection of human lan- 
guage, that some words would not have been used to 
indicate that idea, and limit their intention. In in- 
struments prepared on great consideration, and es- 
pecially in those granting political power, general 
terms, comprehending a whole subject, are seldom 
employed to designate a particular or minute portion 
of it. The general language of this clause is such 
as might be suggested by a general intent to prohibit 
state legislation on the subject to which that language 
is applied — the obligation of contracts — not such as 
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would be suggested by a particular intent to prohibit 
retrospective legislation. Besides, the laws which 
had effected all the mischief the Constitution intend- 
ed to prevent, were prospective, as well as retro- 
spective in their operation. They embraced future 
contracts as well as those previously made ; from 
this circumstance, therefore, there is less reason for 
imputing to the Convention an intention not manifest- 
ed by their language, and adopt a construction which 
would confine a restriction designed to guard against 
those mischiefs in future to retrospective legislation. 

Notwithstanding all this, the decision of the ma- 
jority of the Supreme Court, in the case which gave 
rise to this discussion, was, as we have mentioned, 
in favour of the validity of a discharge under a state 
insolvent law, where the contract was made between 
citizens of the state under the insolvent system of which 
the discharge had been obtained, and in whose courts 
it had been pleaded. But upon the question whether 
a discharge of a debtor, under a state insolvent law, 
would be valid against a creditor or citizen of anoth- 
er state, who had never voluntarily subjected himselt 
to the state authority, otherwise than by the origin 
of his contract, one of the judges in the majority 
agreed with those in the minority on the former ques- 
tion, that the discharge was not available in an ac- 
tion brought by a citizen of another state, either in 
the courts' of the United States, or of any other state 
than that in which the discharge was obtained. So 
that the decision in favour of state insolvent laws 
impairing the obligation of subsequent contracts, is 
restricted to cases in which the contract was made 
within the state, and between citizens of the same 
state, or aliens, but is sought to be enforced in the 
courts of that state in which the law was passed.* 

* That a state law may be retrospective in its character, aiW 
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II. The other limitaticms on tibe state pewexs ase 
those in which the prohibition is qualified, and re- 
strict a state, without the consent of Congress^ &om 
laying ^' any imposts or duties on imports or exports, 
except what may be absolutely necessary" for exoc 
cuting its inspection laws ; from laying any duty oa 
tonnage; keeeping troops or ships of war in time 
of peace ; entering into any agreement or compact 
with another state, or with a foreign power, or from 
engaging in war, unless actually invaded, or in such 
imminent danger of invasion as will not admit of 
delay. 

1st. The restraint on the power of the states as 
to imports and exports is enforced by all the argu- 
ments which prove the necessity of submitting the 
regulation of commerce to the General Grovemmexit. 
From the vast inequahty between the different states 

devest private rights, without violating the Federal Constitution, 
unless It also impairs the obligation of contracts, was affirmed, 
more recently, by the Supreme Court of the United States, in a 
case brought up on appeal from the highest court of Mai^achusetts. 
The Legislature of that state had granted to Harvard College the 
liberty and power of disposing of a ferry from Charlestawn to Bos- 
ton, and of receiving a rent for it. Afterward the Legislature in- 
corporated a company to erect a bridge over Charles River, at the 
place where the ferry had been established, the company paying 
annually to the college a certain sum of money. The charter gave 
the company the right to take tolls for forty yeju-s, and afterward 
extendecl it to seventy. Before the forty years expired, the Legis- 
lature authorized the erection of another bridge, so near the first 
as injuriously to aflfect its tolls. The proprietors of the first bridge 
applied to the Massachusetts Court to restrain by injunction the 
construction of the second bridge ; but the court dismissed the 
bill, and the case was carried by appeal to the Supreme Court of 
the United States, on the ground that the first charter was a con- 
tract, and the grant of the second a violation of it. The decree of 
the Massachusetts court was affirmed ; and in giving its opinion, 
the Supreme Court observed, that " a uniform course of action, in- 
volving the right to the exercise of an important power by the state 
government for half a century, and this almost without question, 
was not satisfactory evidence that the power was righUiiUy eat- 
ercised."— Fide 11 Peters'i Rep^ 267. 
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as to commercial advantages, few subjects were 
riewed with deeper interest, or excited greater irri- 
tation, than the manner in which the several states 
exercised, or seemed under the Confederation dis- 
posed to exercise, the power of laying duties on im- 
ports. From motives which were thought sufficient 
by the Convention, the general power of taxation, 
indispensably necessary as it was, and jealous as 
the states were of any encroachments upon it, was 
so far abridged as to forbid their touching imports or 
exports, with the single exception specified in the 
Constitution ; and they were thus restrained, from 
a general conviction that the interest of all would be 
promoted by placing the whole subject under the ex- 
clusive control of Congress. 

In considering the power of Congress to regulate 
commerce, I referred to a decision of the Supreme 
Court, declaring unconstitutional an act of a State 
Legislature requiring importers of foreign goods, and 
the venders of the satne at wholesale, to obtain a 
license from the state, and pay a sum of money for 
the same to the state treasury.* This act was also 
declared to be repugnant to the prohibition of the 
states from laying duties on exports and imports with- 
out the consent of Congress. An impost or duty on 
imports is a custom or tax levied upon articles 
brought into the country for sale or use ; and is most 
usually secured before the importer is allowed to ex- 
ercise his right of ownership over them, because 
evasions of the revenue laws can be prevented more 
certainly by executing them while the articles are in 
the custody of the government. It would not, how- 
ever, be less an impost on the articles if it were lev- 
ied on them after they were landed. The policy, 

♦ liWheatoh,41«. • 
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jind consequent practice of levying or securing the 
duty before or on entering the port, does not limit the 
exercise of the power to that period ; and, conse- 
quently, the prohibition on the states is not limited 
to that state of circumstances, unless the true meaning 
of the clause so confines it. If we resort either to tech- 
nical authority or to common usage for the meaning of 
the term "imports," we find it signifies " the things im- 
ported," or the articles themselves, which are brought 
into the country. It is not in its literal sense confi- 
ned to a duty levied while the aj^icle is entering the 
country, but extends to a tax levied after it has ac- 
tually entered it. Again, if we look to the objects 
of the prohibition, we find that there is no diflference, 
in efiect, between the power to prohibit the sale of 
an article and a power to prohibit its introduction. 
The one is a necessary consequence of the other. 
No goods would be imported if none could be sold ; 
nor can any object of any description be accomplish- 
ed with equal certainty by laying a duty on the 
thing imported in the hands of the importer ; and it 
is obvious that the same power which imposes a 
light duty might impose one amounting to a prohi- 
bition. The prohibition on the states to lay a duty 
on imports may, indeed, come in conflict with their 
acknowledged power to tax persons and property 
within their jurisdiction ; and although this power, 
and the restriction of it, are easily distinguishable 
when they do not approach each other, yet they may 
approach so nearly as to perplex us in marking the, 
distinction between them. The distinction, never- 
theless, exists, and must be defined as the cases in 
which it exists arise. It was deemed sufficient, in 
the case referred to, to say generally, that when the 
importer has so dealt with the thing imported that 
it has become incorporated and mixed up with the 
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mass of property in the country, it has, perhaps, lost 
its diStinctiye character as an import, and become 
subject to the taxing power of the state ; but while 
it continues the property of the importer, and remains 
in his warehouse in the original form or package in 
which it was imported, a tax upon it is too plainly a 
duty on imports to escape this prohibition of the Con- 
stitution. 

The general power of taxation is retained by the 
states, without being abridged by the grant of a simi- 
lar power to the Government of the Union, and is to 
be concurrently exercised by both governments, un- 
der their respective constitutions ; but, from the par- 
amount authority of the General Grovemment, the 
states are restrained, without any express prohibition, 
from any exercise of their taxing power, which, in 
its nature, is incompatible with, or repugnant to, the 
constitutional laws of the Union. As they have no 
power, by taxation or otherwise, to retard, impede, 
burden, or in any manner to control the operation of 
constitutional laws enacted by Congress to carry 
into execution any of the powers vested in the Fed- 
eral Grovernment, they cannot tax certificates issued 
by it for money borrowed on the credit of the United 
States, nor the stock of a bank chartered by Con- 
gress ; the latter is an instrument, and the former in- 
cidents of a power essential to the fiscal operations 
of the Union. 

2d. The other qualified prohibitions have their 
origin in the same general policy which absolutely 
forbids any state from entering into any treaty, alli- 
ance, or confederation, and from granting letters of 
marque and reprisal ; and they are supported by the 
same reasoning which establishes the propriety of 
confiding everything relative to the power of decla- 
rin<' war to the exclusive direction and control of the 
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General GoTernment. Treaties of alliaoce, for pur* 
poses of peace or war, of external political depend- 
ance, or general commercial privileges ; treaties of 
confederation for mutual goyemment, political co- 
operation, or the exercise of political sovereignty-, or 
for conferring internal political jurisdiction, are o^ 
solutely prohibited to the states. But compacts and 
agreements, which apply to the mere private rights 
of sovereignty, such as questions of boundary be- 
tween a state and a foreign province, or another 
state ; interests in land situate within their respect- 
ive boundaries, and other internal regulations for the 
mutual accommodation of states bordering on each 
other, may be entered into by the respective states, 
with the consent of Congress, A total interdiction 
of such agreements or contracts might have been 
attended with permanent inconvenience, or public 
injury to the states ; and the consent of Congress to 
their being entered into is required to guard against 
every infringement of the national rights, which 
might be involved in them. 

As the maintenance of an army and navy by & 
state in time of peace might produce jealousies and 
alarm in neighbouring states, and in foreign nations 
bordering on its territory, the states are prohibited 
from such establishments, unless with the consent of 
' the General Government. But as a state may be so 
situated in time of war as to render a military force 
necessary to resist an invasion, of which the danger 
may be too imminent to'admit of delay in organizing 
it, the states have a right to raise troops, and fit out 
fleets for its own safety in time of war, without ob- 
taining the consent of Congress. 
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LECTURE XII. 

ON THE PROVISIONS CONTAINED IN THE CONSTITU^ 
TION FOR GIVING EFFICACY TO THE FEDERAL 
POWERS. 

The sixth, and last class of powers enumerated 
in the Constitution, consists of certain provisions 
by which efficiency is given to the rest. The 
first of these is the power " to make all laws ne- 
cessary and proper for carrying the for^oir^ powers 
into execution,^' 

I. It was remarked by the authors of " The Fed- 
eralist," that " without the substance of this pow- 
er, the whole Constitution would be a dead let- 
ter ;" dnd, as few parts of that instrument had 
been assailed with more intemperance, they just- 
ly inferred that " it was the /or»» only of the pro* 
vision that was objected to, and they according- 
ly proceeded to consider" whether a better one 
could have been substituted. " There were four 
other methods," they observe, " which the Con- 
vention might have pursued : they might have 
copied the article of the Confederation which 
prohibited the exercise of any power not express- 
ly delegated ; they might have attempted a posi- 
tive enumeration of the powers comprehended 
under the general terms necessary and proper ; 
they might have attempted a Ticgorm enumera- 
tion of them, by specifying the powers excepted 
from the general definition i or they might have 
been altogether silent on the subject, and left 
these necessary and proper powers to construc- 
tion and inference." 
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Had the first method been adopted, it is evi- 
dent that the new Congress, like their predeces- 
sors, would have been continually exposed to the 
altei;native, either of construing the term " ex- 
pressly" with so much rigour as to disarm the 
government of all real authority, or with so much 
latitude as altogether to destroy the force of the 
restriction. It would be easy to show, were it 
necessary, that no important power delegated 
by the Articles of Confederation was or could 
have been executed by Congress, without recur- 
ring, more or less, to the doctripe of construc- 
tion or implication. As the powers delegated 
under the new system were more extensive, the 
government, which was to administer it, would 
have found itself still more frequently driven to 
the dilemma of doing nothing, or violating the 
Constitution, by exercising powers indispensa- 
bly necessary^ but not expressly granted. 

Had the Convention made a positive enumera- 
tion of the powers necessary and proper for caJr- 
rying the other powers into ejQTect, it would have 
involved a complete digest of laws on every sub- 
ject to which the Constitution relates; accommo- 
dated, too, not only to the existing state of things, 
but to all possible changes which futurity might 
produce. Had they attempted to enumerate the 
particular powers or means not necessary or 
proper for carrying, the general powers into exe 
cution, the undertaking would have been no less 
chimerical, and would, moreover, have been Jia 
ble to this farther objection, that every defect 
in the enumeration would have been equivalent 
to a positive grant of authority. If, to avoid 
this consequesDoe, they had attempted a partial 
enumeration of exceptions, md described the 
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tesidfie by the general terms ^'necessary and 
proper/' the ennmeratron must have comprehend- 
ed only a few of the excepted cases, and those 
the least likely to be assumed or tolerated : be- 
cause the enumeration would, of course, iiave 
selected such as would have been least necessary 
and proper, and, therefore, the unnecessary and 
improper powers included in the remainder 
would be less forcibly assumed than if no par- 
ticular enumeration had been made. 

Had the Constitution been silent on this sub- 
ject, there can be no doubt that all the particu- 
lar powers requisite, as means of executing the 
general powers, would have resulted to the gov- 
ernment by unavoidable implication. No axiom 
is more clearly established in law or reason, than 
that, wherever an end is required, the means are 
authorized 5 wherever a general power to do a 
thing is given, every particular power necessa- 
ry for doing it is included. Had this last meth- 
od, therefore, been pursued, every objection urged 
against this part of the Constitution would have 
remained, in all its plausibility, and the real in- 
convenience felt of not removing a pretext which 
might be used on critical occasions for drawing 
in question the essential powers of the Union. 
But, with the view of quieting the excessive jeal- 
ousy which had been excited by this provision, 
an amendment of the Constitution was adopted, 
which, omitting the word "expressly" in the 
Articles of Confederatiofn, simply declares that 
the powers " not delegated to the United States, 
nor prohibited to the states, are reserved to the 
states or to the people 5" thus leaving the ques- 
tion, whether the particular power, which may 
%ecoBie the sublet of eoatrovtersy, has been del 
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egated to the one government or the other, to 
depend upon a fair construction of the whole in** 
strument. 

The first occasion which called for an inter- 
pretation of this part of the Constitution, arose 
during the first Congress assembled under its 
authority. General Hamilton, at that time Sec- 
retary of the Treasury, had recommended the 
institution of a National Bank, as of primary im- 
portance to the prosperous administration of the 
finances, and of the greatest utility in the oper- 
ations connected with the support of public cred- 
it. The bill introduced into the House of Rep- 
resentatives for that purp'ose was opposed, as 
unconstitutional. It was contended that the Fed- 
eral Government was limited to the exercise of 
its enumerated powers, and that the power to 
incorporate a bank was not one of them ; that if 
such power was vested in the government, that 
it must be an implied power, and that the power 
given to Congress to pass all laws necessary 
and proper to execute the specified powers must 
be limited to means necessary to the end, and 
incident to the nature of the specified power. 
On the other side, it was urged that incidental as 
well as express powers necessarily belong to eve- 
ry government ; and that when a power was del- 
egated to efifect particular objects, all the known 
and usual means of efifecting them followed, as 
incidental to it 5 and it was on this ground in- 
sisted that a bank was a known and usual instru- 
ment which several of the enumerated powers 
of the government required for their due execu- 
tion. 

After the bill had passed both houses of Con- 
gress, the question touching its conformity to 
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the Constitution was agitated with equal ability 
and ardour in the executive cabinet. Mr. Jeffer- 
son, the Secretary of State, and Mr. Edmund 
Randolph, the Attorney-general, conceived {hat 
Congress had transcended its powers ^ but the 
Secretary of the Treasury maintained the oppo- 
site opinion, and was supported by General 
Knox, the Secretary of War. It was argued 
against the validity of the act, that " the power 
to incorporate a bank was not among the enu- 
merated powers 5 and to take a single step be- 
yond the boundaries specially drawn around the 
powers of Congress, would be to take possession 
of an undefined and undefinable field of power 5 
that, though Congress were authorized to make 
all laws necessary and proper for carrying ^nto 
execution the enumerated powers, they were 
confined to those means which were necessary, 
and not merely convenient. It meant those 
means without which the grant of the power 
would be nugatory 3 and if such a latitude of con- 
struction were allowed as to give to Congress 
any implied powers on the ground of conveni- 
ence, it would swallow up all the enumerated 
powers, und reduce the whole list to one phrase." 
To this it was replied, that " every power vest- 
ed in a government was, in its nature, sovereign, 
and gave a right to employ all the means fairly ap- 
plicable to the attainment of the end of the pow- 
er, and not specially precluded by specified excep- 
tions, nor contrary to the essential ends of politi- 
cal society 5 and though the government of the 
United States was one of limited and specified 
powers, it was sovereign with regard to its proper 
objects and declared purposes and trusts ; that it 
was incident to sovereign power to erect corpora- 
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tions, and, coorsequently, it wns incident to the 
government of the United States to erect one in. 
relation to the objects intrusted to its manage* 
ment ; that implied powers are as comfdetely dele- 
gated as those which are expressed, and the pow- 
er of erecting a corporation may as well be im- 
plied as any other instrumeat or means of carrying 
into execution any of the specified powers ; that 
the exercise of the power in that case had a nat- 
ural relation to the lawful ends of the government, 
and it was incident to the sovereign power to 
regulate the currency, and to employ all the 
means which apply with the best advantage to 
that regulation; that the word necessary in the 
Constitution ought not to be confined to those 
meaps without which the' grant of t^ power 
would be nugatory ; that it often means no more 
than needful J requisite^ us^tdy or conducive to ; and 
that this was the sense in which the word was; 
used in the Constitution. The relation between 
the measure and the end was the criterion of 
constitutionality, and not whether there was a 
greater or less degree of necessity or utility. The 
infinite variety, extent, and complexity of national 
exigencies, necessarily required great latitude of 
discretion in the selection and application of 
means \ and the authority intrusted to govern- 
ment ought and must be exercised on principles 
of liberal construction." 

General Washington gave to these arguments a 
deliberate and profound consideration, which ter- 
minated in his conviction that the incorporation of 
a bank was a measure authorized by the Constitu- 
tion. The bill for that purpose, accordingly, re- 
ceived his approval, and became a law. 

The same question came before the Supreme 

Digitized by VjOOQ IC 



CONSTITUTIONAL JURISPRUDENCE. 311 

Court of the United States, in 1819, in reference 
to the then existing bank, which had been incor- 
porated in 1816, and upon which the State of 
Maryland had subsequently imposed a tax ; and 
although the question had twice been settled, so 
far as a legislative act could settle it, yet if was 
thought worthy of a renewed discussion in the ju- 
dicial department. The chief-justice,* however, 
observed '^ that it could hardly be considered an 
open one, after the principle had been so early 
introduced and recognised by many successive 
legislatures, and had acted upon the judiciary as 
a law of undoubted obligation." He, neverthe- 
less, admitted that it belonged to the Supreme 
Court alone to make a final decision, and that 
the question involved a consideration of the Con- 
stitution in its most interesting and vital parts. 

It was, moreover, admitted that "the govem- 
*ment of the United States was one of enumerated 
powers ; but, though limited in its powers, that it 
was supreme within its sphere of action." There 
was nothing, however, in the Constitution which 
excluded incidental or implied powers. The Ar- 
ticles of Confederation, indeed, gave nothing to 
the United States but what was expressly grant- 
ed ; but the amendment, to the new Constitution 
had dropped the word *' expressly," and left the 
question whether a particular power was grant- 
ed to depend, as^ we have seen, on a fair con- 
struction of the whole instrument. '* No Consti- 
tution," he continued, "can contain an accurate 
detail of all the subdivisions of its powers, and of 
all the means by which they may be carried into 
execution. Its nature required that only the 

* Matsball. 
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great outlines should be marked and its impor' 
tant objects designated^ and all the minor ingre* 
dients left to be deduced, from the nature of those 
objects. The sword and the purse, all the ex- 
ternal relations, and no inconsiderable portion oi 
the industry of the nation, were intrusted to the 
General Government i and a government intrust- 
ed with such ample powers, on. the due execu- 
tion of which the happiness and prosperity o£ 
the nation . vitally depend, must also be intrust- 
ed with ample means for their execution 5 and, 
unless the words imperiously require it, we 
ought not to adopt a construction which would 
impute to the framers of the Constitution, whea 
granting great powers for the public good, the 
intention of impeding their exercise by withhold- 
ing a choice of means.'' 

"The powers given to the government," he 
said, "imply the ordinary means of execution,, 
and the government, in all sound reasoning and 
fair interpretation, must have the choice of the 
means which it deems the most convenient and 
appropriate to the execution of the power. The 
power of creating a corporation, though apper- 
taining to sovereignty, was held not to be a great^ 
substantive, and independent power, but merely 
a means by which other objects are accomplish- 
ed ; in like manner, as no seminary of learning 
is instituted in order to be incorporated, but th^ 
corporate charter is conferred to subserve the 
purposes of education. The power of creating 
a corporation, indeed, was never used for its own 
sake, but always for the purpose of effecting 
something else. It was nothings therefore, but 
the ordinary means of attaining some public and 
useful end. But the Constitution had not left 
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the right of Congress to employ the necessary 
means for the execution of its powers to general 
reasoning : it was expressly authorized to em- 
ploy such means ^ and ' necessary means ^^ in the 
sense of the Constitution^ did not import an ab- 
solute physical necessity so strong that one 
thing could not exist without the other, but the 
term signified any means calculated to produce 
the end." 

^' The word necessary^^^ it was observed, " ad- 
mitted of all degrees of comparison. A thing 
might be necessary^ or very necessary, or absolute- 
ly and indispensably necessary ; to no mind would 
the same idea be conveyed by these several 
phrases ;" and the remark was well illustrated 
by a reference to that article of the Constitution 
which prohibits a state from laying " imposts or 
duties on imports or exports, except what may 
be absolutely necessary for carrying into execution 
its inspection laws." It is impossible to com- 
pare this clause with that under consideration, 
without feeling a conviction that the Convention 
understood itself to change materially the mean- 
ing of the word " necessary," by prefixing to it 
the word "absolutely" in the one case, and to 
qualify its signification by dropping it in the 
other. 

The word "necessary," then, like many oth- 
ers, is used in various senses ; and in fixing its 
construction, the intention, the subject, the con- 
text, are all to be taken into view. The powers 
of the General Government were given for the 
welfare of the nation ; they were intended to 
endure for ages, and to be adapted to the various 
exigencies of human aflfairs. To have prescribed 
the specific means by which the government 
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should, in all future time, execute its powers, 
would have changed entirely the character of 
the Constitution, and given it the properties of a 
legal code. It would have been an unwise at- 
tempt to provide by immutable rules for cases 
which, if foreseen at all, must have been per^ 
ceived indistinctly, and which could have been 
better provided for as they occurred. To have 
declared that the best means should not be used, 
but those only without which the power given 
would be nugatory, would have deprived Con- 
gress of the capacity to avail itself of experi- 
ence, or to exercise its reason and accommcMlate 
its legislation to circumstances. 

If the end be legitimate, and within the scope 
of the Constitution, all means which are appro* 
priate and plainly adapted to those ends, and 
which are not prohibited, are lawful 5 and a cor- 
poration was considered as a means not less 
usual, nor of higher dignity, nor more requiring 
a particular specification, than other means. A 
National Bank was deemed a convenient, useful, 
and essential instrument in the prosecution of 
the fiscal operations of the government. It was 

early an appropriate measure 5 and while the 
wOurt declared it to be within its power, and its 
duty to maintain that an act of Congress ex- 
ceeding its constitutional power of legislation 
was not the law of the land, yet, if a law was 
not prohibited by the Constitution, and was real- 
ly calculated to effect an object intrusted to the 
government, it did^not pretend to the power to in- 
quire into the degree of its necessity, as that 
would be passing the line which circumscribes 
the judicial power, and treading on legisliitive 
ground. 
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The court, therefore, decided that the law 
creating the bank was made in pursuance of the 
Constitution, and that the branches of the Na- 
titmal Bank, proceeding from the same stock, 
and conducing to the complete accomplishment 
of its objects, were equally consistent with the 
Constitution.* It was afterward led, in some 
degree, to review this decision, and, in a subse- 
quent ease, admitted that Congress could not 
create a corporation for its own sake or for pri- 
vate purposes.! It was observed on this occa- 
sion, that the opinion in the former case was 
founded on and sustained by the idea that the 
Bank was an instrument which was ^' necessary 
and proper for carrying into effect the powers" 
vested in the government. It was created for 
national purposes only, though it was undoubt- 
edly capiBible of transacting private as well as. 
public business ; and while it was the great in- 
strument by which the fiscal operations of the 
government were effected, it was also engaged 
• in trading with individuals for its own advan- 
tage, tt could not, on any rational calculation, 
effect its object unless it were endowed with the 
faculty of dealing in money, which, indeed, was 
necessary to render the Bank competent to ful- 
fil the purposes of the^ government, and was, 
therefore, constitutionally and rightfully ingraft- 
ed on the institution. 

II. The next xpro vision for giving effect to the 
powers of the Federal Constitution is that re- 
quiring the senators and representatives in Con- 
gress^ and the menders of the state legislatures^ and 
all executive and judicial officers^ both of the United 
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States and of the several states^ to be bound by oaih 
or affirmation to support the Constitution of the 
United States. 

The election of the President and Senate de- 
pends, in all cases, on the legislatures of the sev* 
eral state S ; and the election of members of the 
House of Representatives depended in the first 
instance, and still, in fact, depends on the same 
authority, and will probably always be conducted 
by the officers, and according to the laws of the 
states. In order, therefore, to ensure the stabil- 
ity, and, as far as possible, the perpetuity of the 
Federal Government, it was necessary to provide 
a sanction similar to that relied on for the con- 
tinuance of the state governments, and to ob- 
tain, by an appeal to the consciences of individ- 
uals, an equal security in both cases. This de- 
pendance on the action of the state governments 
for the organization of the executive and legis- 
lative branches of the National Government, and 
especially for the appointment of electors of Pres- 
ident and Vice-president, and the election of 
senators, has been used as an argument in sup- 
port of the right of a state, in virtue of its sov- 
ereign power, to secede from the Union, But were 
it even true that the legislative powers of the 
Union would be suspended if all the states, or a 
majority of them, were to refuse to elect sena- 
tors, yet, if any one state should refuse, Congress 
would not, on that account, be the less capable 
of performing all its functions. The same rea- 
soning would apply to any number of states less 
than a majority of the whole ; and the argument 
founded on this delinquency proves rather the 
subordination of the parts to the whole than the 
complete independence of any one of them. The 
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Cramers of the Constitution were unable to make 
any provision which should protect it against a 
general combination of the states or of the peo- 
ple for its destruction, and, conscious of this 
inability, they did not make the attempt. But 
they were able to provide against the« operation 
of measures adopted in any one state, the ten- 
dency of which might be to arrest the execution 
of the laws of the Union ; and this they have done. 
To this it may be added, that they provided 
against a dissolution of the Union, and against any 
direct or indirect attempts on the part of a state to 
withdraw from the Union, not only by this provis- 
ion requiring all officers, civil and military, of the 
state governments to take an oath to support the 
Federal Constitution, but by creating distinct ex» 
ecutive and judicial departments, and by adopt- 
ing various other provisions, operating immedi- 
ately and individually upon the people of the 
several states. Thus the Constitution exacts no 
pledge from the states to maintain its inviolability, 
but makes its preservation depend on individual 
obligation and duty. It permits no man to sit in 
the Legislature of a state who is not first sworn 
to support the Constitution of the United States. 
From the obligation of this oath no state power 
can discharge them. All the members of all the 
state legislatures are as religiously bound to sup- 
port the Federal Constitution as they are to sup- 
port those of their own state constitutions, and as 
solemnly sworn to do so as the members of Con- 
gress. No member of a state legislature can re- 
fuse to proceed at the appointed time to elect sen- 
ators in Congress, or to provide for the choice of 
electors of President and Vice-president, any 
more than the members o^the Senate of liie Uni- 
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ted States can refuse, when the appointed time 
arrives^ to meet the members of the other house 
to witness the counting of the votes given by 
the electors for those officers, and ascertain who 
are chosen. In either <mse, the daty binds with 
equal strength the conscience of the individual, 
and is imposed on every member by an oath in 
the same words. It cannot, therefore, be a naat*- 
ter of discretion with the states whether they 
will continue the government or break it up^ by 
refusing to elect senators and appoint electors. 
Nor can the members of their legislatures neg^ 
lect or evade those duties, when the times arrive 
for their performance, without such a violation 
of their oaths and duties as would destroy any 
other government. 

III. Among the provisions for giving efficacy 
to the Federal legislative powers may be inclo- 
ded those specially vested in the executive and 
judicial departments, and especially the provis- 
ion extending the jurisdiction of the Federal 
Courts to all cases arising under the Constitution 
of the United States. But these powers have al- 
ready been subjected to particular examination 
in our review of the structure and organization 
of the government, and do not, perhaps, require 
any farther elucidation. It may, however, be as 
well here to observe, that the provision last spe- 
cified in effect creates in the Supreme Court of 
the United States a common arbiter in all cases 
of collision between the power and authority of 
the Union and of the several states. Such collis- 
ions, we have seen, have already taken place, in 
times, too, of no extraordinary commotion, and^ 
have hitherto been happily adjusted. ^^ But a 
constitution," said its great judicial oraele, ^*is 
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framed for ages to come, and designed to ap- 
proach immortality as nearly as human institu- 
tions can attain to it. Its course cannot always 
be tranquil : experieuce as well as reason teach- 
es us that it is exposed to storms and tempests." 
The same lesson had been taught touts f^ramers 
under the Confederation^ and had confirmed the 
suggestions of their own experience, and indu- 
ced them to devise a new form of government 
fc^r themselves and their posterity. They ac- 
cordingly provided it, as far as its nature would 
permit, with the means of self-preservation from 
the perils it was destined to encounter. They 
well understood that no government should be 
so defective in its organization as not to contain 
within itself the means of securing the execution 
of its own laws against other dangers than those 
of ordinary occurrence. They were aware that 
courts of justice were the means most usually 
employed f and under the full pressure of the 
evils which had arisen from the want of such a 
power under the ConfederatiQ% they created in 
the new system a distinct and independent judi- 
cial department ; they conferred on it the power 
of construing the. Constitution and laws of the 
Union, inr the last resort, in all cases, and of pre- 
serving them from all violation from any quar- 
ter, so far as judicial decisions could preserve 
them 5 and they conferred on the chief executive 
magistrate the powers necessary to carry into ef- 
fect the judgments and decrees of the courts, ei- 
ther directly in the Constitution itself, or indi- 
rectly, by vesting in the legislative department 
authority to do so. 

IV. The next provision for giving effect to the 
powers of the General Government is the de^k* 
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ration that the " Constitution^ and the laws of the 
United States which shall be made in pursuance 
thereof and all treaties made, or which shall be made^ 
under the authority of the United States, shall be the 
supreme law of the land ; and the judges in every 
state shall be bound thereby, anything in the Consti- 
tution and laws of any state to the contrary notwith- 
standing" 

Without this provision the Constitution would 
have been evidently and radically defective. To 
be fully sensible of this, we need only suppose, 
with the authors of " The Federalist," that the 
supremacy of the state constitutions had been 
left complete by a saving clause in their favour. 
In the first place, as those constitutions invested 
the state legislatures with absolute sovereignty 
in all cases, not excepted by the Articles of Con- 
federation, all the authorities contained in the 
present Constitution, so far as fhey exceed those 
enumerated in the Confederation, would have 
been annulled, and the new Congress would have 
been reduced to the same impotent condition as 
their predecessors, which it was the avowed and 
leading design of the Convention in this particu- 
lar to amend. In the next place, as the consti- 
tutions of some of the states did not expressly 
and fully recognise the powers even of the for- 
mer confederacy, an express saving of such con- 
stitutions would in those states have brought in 
question every power contained in the new Con- 
stitution. In the third place, as the constitutions 
of the states differ much from each other, it might 
have happened that a treaty, or national law of 
great importance to the states, would interfere 
with some, and not with others, of the state con- 
stitutions, and would, consequently, have been 
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valid in some states, and not in others. In the 
last place, there would have been exhibited a 
system (such as some modem theorists and po- 
litical visionaries have conceived the Federal 
Constitution to be), founded on an inversion of 
the fundamental principles of all government, in 
which the authority of the whole society would 
be subordinate to that of 'the parts, the head un- 
der the direction of each of the members. 

But the provision in question ma'Vks the char- 
acteristic distinctions betwjeen the Government of 
the Union and the governments of th« states ; and 
when the Constitution or laws of a state have been 
deemed repugnant to, or incompatible with, the 
Federal Constitution, with laws made in pursuance 
of it, or with treaties negotiated under its author- 
ity, the validity of the former has been inquired " 
into and decided upon in a variety of cases 5 and 
Jn every instance where the repugnance existed, 
such state constitutions or laws, or such parts of 
them as were incompatible with the former, have 
been, as we have seen, judicially abrogated and 
annulled. In the important case of the Bank of 
the United States, referred to in the last lecture,* 
it was declared that the law of Maryland impo- 
sing a tax on the Bank was unconstitutional and 
void, on the ground that the state governments 
have no right to tax any of the constitutional 
means employed by the Government of the Union 
to execute its constitutional powers 5 nor, by tax- 
ation or otherwise, to retard, impede, burden, or 
in any mahner control the operation of constitu- 
tional laws enacted by Congress, to carry into 
effect the powers vested in the National Govern- 
ment. 

♦ 4 Wheaton, 316. 
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It was contended, on that occasion, on behalf 
of the state authority, that the powers of the Gen- 
eral Government were delegated by the state 
governments, and that the Federal authority must 
be exercised in subordination to the states, who 
alone possessed supreme dominion. But the im- 
possibility of sustaining such a proposition was 
fully and clearly demonstrated. It was admit- 
ted, indeed, that the Convention that framed the 
Constitution was elected by the state legisla- 
tures i but that instrument, when it came from the 
hands of the Convention, was a mere proposal, 
without actual obligation, or any pretension to it. 
It was reported to the then existing Congress, to 
^' be submitted to a Convention of delegates to 
be chosen in each state by the people thereof, 
under the recommendation of its Legislature, for 
their assent and ratification." This mode of pro- 
ceeding was adopted, and the proposed Constitu- 
tion was accordingly submitted to the people, 
who acted upon it in the only manner in which 
they can act efiectually and wisely on such sub- 
jects, by assembling in conventi6ns. They as- 
sembled in their respective states , not merely from 
convenience, but from necessity. There existed 
no authority under the Confederation, as now ex- 
ists under the Constitution, for calling a general 
convention ; and if such authority had existed, 
that mode would not have been the proper one, 
in a case where the people were, in efiect, to pass 
upon virtual amendments and partial abrog^ations 
of their state constitutions. They assembled and 
acted, therefore, in their several states, the peo- 
ple of each state thus exercising a separate and 
independent voice in the adoption of the Federal 
Constitution. But the measure they adopted did 
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AOt on that account cease to be the act of the 
people themselves, or become the measure of the 
state governments. 

From these state conventions, then, the Con- 
stitution of the United States owes its whole au- 
thority. - The instrument submitted to them pur- 
ports on the face of it to proceed from ** the peo- 
ple of the Untied StateSj'^ to be " ordained and es- 
ablished" in their name ; and is declared to be 
thus ordained and established " in order to form 
a more perfect union, to establish justice, ensure 
domestic tranquillity, and secure the blessings of 
liberty to them and their posterity." Now, if 
the people of the United States had never before 
acquired a common character, they assumed it 
then. The preamble to the Federal Constitution, 
containing these declarations, is an essential and 
necessary part of that instrument; and it not 
only enumerates the objects for which it was 
formed, but designates the parties by whom, and 
by whose authority alone, it was " ordained and 
established." The assent of the states in their 
sovereign capacities is implied, if not expressed, 
in calling their conventions, and thus submitting 
the new scheme of government to the people. 
But the people of each state were at perfect lib- 
erty to accept or reject it, and their act was final. 
The Coni^itution required not the affirmance of 
the state governments, nor could it be negatived 
by their act ; but, when ratified by the people, 
it became of perfect obligation, and bound the 
states. 

It has, to be sure, been said that the people 
had already surrendered all their powers to the 
state governments, and had nothing more to 
give. But the question whether the people may 
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resame and modify the powers granted by them 
to the state or general governments for their 
own benefit, does not, surely, remain to be settled 
in this country. The same sovereign powers 
which had separately established the state gov* 
ernments, united with each other in forming a 
paramount sovereignty, and establishing a su> 
preme government. For this purpose each yield- 
ed a portion of its individual sovereignty, and 
modified its state constitution, by rendering it 
subordinate to the Federal power. Their au- 
thority to do this cannot for a moment be seri- 
ously doubted. Much more, indeed, might the 
legitimacy of the Federal Government have been 
questioned, had it been erected by the states to 
operate upon the individual citizens of the sever- 
al states. The powers delegated to the state 
governments were to be exercised by themselves, 
not by a distinct and independent sovereignty 
erected by them. To the formation of a league 
such as the Confederation, the state governments 
were certainly competent. But when, " in order 
to form a more perfect unton,^^ and change that 
league into an effective government, clothed with 
high sovereign powers for national objects, and 
acting directly on the people as individuals, the 
necessity of referring it to the people themselves, 
and deriving its powers immediately from them, 
was universally felt and acknowledged ; and the 
article of the Constitution which provides, as one 
of the modes for its amendment, a convention of 
the people of the United States, is conclusive as to 
the real character of the instrument, and the sense 
in which it must have been understood. 

The Government of the Union, then, is em- 
phatically and truly a government of the people. 
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In form and substance, it emanates from them; 
its powers are granted by them, and are to be 
exercised directly on them as individuals, and for 
their common benefit ; and can be abrogated only 
by their consent* This government, however, 
is acknowledged by all to be a government of 
enumerated powers. The principle that it can 
only exercise the powers granted to it is admit- 
ted on all hands ; but questions respecting the 
extent of the powers actually granted to it are, 
as we have seen, perpetually arising, and will 
probably continue to arise, as long as the system 
shall exist. In discussing these questions, the 
conflicting powers of the General and Stat^ Gov- 
ernments must be brought into view; and the 
supremacy of their respective laws, when in op- 
position to each other, must be settled by that 
power in the Federal Constitution which was 
created, among others, for this express purpose. 
Though limited in its powers, it would seem to 
result necessarily, from the nature of the General 
Government, that it should be supreme within its 
sphere of action. It is the government of all ; its 
powers are delegated by all ; it represents all ; 
and it acts for all, and upon all. Though any 
one state may be willing to control its operations, 
no other state is willing* that other states should 
control them. The Jfationy on those subjects 
upon which it can act at all, must necessarily 
bind its component parts. But the question is 
not left to mere reason ; the people have in ex- 
press terms decided it, by adopting the clause 
now under discussion, in conjunction with that 
requiring the oath to support the Federal Con- 
stitution to be taken by every state, as weH as 
Federal officer. And yet we have witnessed an 
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attempt on the part of one of the states, not 
merely to assert and vindicate its own suprema* 
cy, in cases of collision with the authority of the 
Union, and to reject the control and jurisdiction 
of the SUPREME ARBITER on all constitutional ques- 
tions, but by its own act to repudiate and nullify 
an act of Congress, which it took upon itself to 
pronounce to be contrary to the Constitution, and 
insisted that its decision was final. This mon- 
strous claim it even pretended to reconcile with 
the doctrines of the Federal Constitution itself, 
founding it principally on the amendment which 
declares that ^< the powers not delegated to the 
United States, nor prohibited to the states, are 
reserved to the states respectively, or to the peo- 
ple," and thereby assuming that the power exer^ 
cised by Congress in passing the law in question 
was not delegated to the General Government^ 
and that the power claimed by the state was not 
prohibited to it by the Federal fconstitution, which 
were no other than the very points in contro- 
versy. 

But this heresy- was promptly met and ably re- 
futed by the proclamation issued on the occasion 
by the President of the United States.* Thi« 
admirable document, which confers more dura- 
ble and honourable fame on the name of General 
Jackson than even the victory of New-Orleans, 
exhibits the true doctrines of the Constitution in 
strict conformity with those principles of con- 
struction which I have endeavoured to explain 
and enforce. In language becoming the dignity 
and responsibility of his station, the chief magis- 

* This celebrated state paper is well known to have been the 
production of the late Edward Livingston, then Secretary of State. 
— VJide Appendix E. 
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trate of the Union reminds the individuals concern- 
ed in these proceedings of their paramount ohliga. 
tions as citizens of the United States, and warns 
them of the treasonable tendency of their acts ; 
and upon his subsequent reference of the subject 
to the National Legislature, he recommended the 
adoption of such measures as were necessary to 
enforce the laws of the Union, and suppress the 
opposition to their execution, devised by evil 
councils and authorized in an evil hour, by the 
State of South Carolina. The act required was 
passed; and thus has every department of the 
government concurred in the declaration appro- 
ved and sanctioned by a vast majority of the peo- 
ple, that the Government of the United States is 
supreme within its limited jurisdiction, and that 
its laws in pursuance of the Constitution form the 
supreme law of the land, " anything in the Consti- 
tution and laws of any state to the contrary not- 
withstanding ;" and that the existence and effect 
of a collision between them must be decided by 
the general head, and not by any of the members 
of the Union. 

V. The last provision contained in the Consti- 
tution for giving efficacy to its powers is that 
by which effect and operation were given to the 
system by declaring that " the ratifications of the 
conventions of nine states should be sufficient for 
its establishment between the states so ratifying the 
Bomt?' 

The express authority of the people alone could 
give validity to the Constitution ; and to have re- 
quired the unanimous ratification of the people 
of the several states would have subjected the es- 
sential interests of the whole to the caprice or 
corruption of the smallest minority in any one 
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State. But a question of a very delicate nature 
arose with respect to this article when the Con- 
stitution was proposed for adoption — a question 
similar in its character to the one which has just 
been discussed. It was asked by the objectors 
to the Federal system upon what principle it was 
that the Confederation, which stood in the solemn 
form of a compact between the states, could be su- 
perseded without unanimous consent ; and it was 
thereupon suggested by Mr. Madison, in one of 
the numbers of " The Federalist," that an answer 
might be found without searching beyond the 
principles of the former compact itself. It had 
been noted among its defects, that in many of 
the states it had received no higher sanction 
than a mere legislative ratification. The princi- 
ciple of reciprocity, therefore, seemed to require 
that its obligation on the other states in which 
it had been ratified by the people in their conven- 
tions should be reduced to the same standard. A 
compact between independent sovereigns, found- 
ed, as was the Confederation, upon acts of legis- 
lative authority, could pretend to no higher va- 
lidity than a league or treaty between the par- 
ties ; and it is the established doctrine that all 
the articles of a treaty are niutual conditions ; 
a breach of any one article is a breach of the 
whole ; and a breach committed by any of the 
parties absolves the others, and authorizes them, 
if they choose, to pronounce the compact viola- 
ted, and at an end. 

Had it been necessary to appeal to these prin- 
ciples as a justification for dispensing with the 
consent of particular states to a dissolution of the 
compact then existing, it would by no means 
hvLve been difficult to confront the objecting par* 
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ties with multiplied and important infractions of 
the Articles of Confederation. But a more di- 
rect answer was given to them by recurring to 
the absolute necessity of the case, to the great 
principle of self-preservation, to the transcendent 
law of God and nature, which declares the safe- 
ty and happiness of society to be the objects 
which all political institutions should aim to ac- 
complish, and for which they may all be sacrifi- 
ced J and from what is known of the state of pub- 
lic affairs at that portentous crisis, we cannot 
doubt that this answer was felt to be conclusive. 
It is, however, well worthy of observation, 
that it was not pretended on this occasion that 
any of the states could withdraw even from the 
Confederation, considered merely as a treaty of 
alliance, at its mere will and pleasure ; nor ab- 
solve itself at its own discretion from its perpet- 
ual obligation, except in cases of the extreme ur- 
gency of self-preservation, or of the breach or 
violation of the compact by some other of the 
parties, of which the several parties, from the very 
nature of the Confederation, as a treaty between 
independent sovereigns, were themselves the 
judges, it has, nevertheless, been contended, as 
we have already had occasion to lament, that a 
state has a right, under the present Constitution, 
independently of the natural right of self-preser- 
vation, and resistance to intolerable oppression, 
to secede, at its own will and discretion, from the 
Union. But if the Federal Constitution be a gov- 
ernment owing protection to individuals and en- 
titled to their obedience, whether formed by the 
people of the United States in the aggregate, or 
by the same people as citizens of the respective 
states, no state authority can dissolve the rela- 
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tioQs subsisting between that government and the 
individuals subjected in either mode to its au- 
thority. From the very natulre of those relations, 
nothing can dissolve them but bevolittion ; and 
there can, therefore, be no such thing as secession 
without revoltuion. The Constitution establishes 
a union between the people of the several states, 
■Intended to be perpetual. It contains numer- 
ous provisions founded on that supposition, and 
among them, one for its own amendment ; none 
for its abandonment. It declares that new states 
may be admitted into the Union, but not that okL 
states may withdraw from it. The Union is not, 
like the Confederation, reducible even to a per- 
petual alliance between the states, much less to 
a temporary one ; but it is an association of the 
people of the several states in one mass, under 
a permanent ^nd paramount constitution of gov- 
ernment, operating upon them as individuals, 
created and assented to by that power in each 
state which alone had authority to abrogate its 
particular Constitution, or so far to modify it as 
to surrender powers to the General Government 
which had previously been delegated to the state 
governments. JVb state^ therefore, can undo what 
the people have done, nor absolve its citizens from 
their obligations to obey the laws of the Union. 
It cannot divest them of their paramount rights 
as citizens of the United States ; nor can the mem- 
bers of the state legislatures renounce their own 
oaths to support the Federal Constitution as the 
supreme law of the land ; neither can any con- 
vention of the people of any state, any more than 
the people themselves, collectively or individu- 
ally, dispense with their obligations, or dissolve 
their allegiance to the United States, unless they 
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respectively possess the constitutional power of 
settling for themselves the construction of this 
supreme law in all doubtful cases. 

The practical result of this great question turns, 
then, on this single point. It has not as yet been 
seriously pretended that each individual may 
judge for himself, and determine in his own case, 
the nature and extent of his obligations as a mem- 
ber of the Union. But if the state within whose 
local jurisdiction he may happen to reside, may 
judge for him, or for itself, in a case of an alle- 
ged violation of the Federal Constitution, and final- 
ly decide and execute their respective decisions 
by their own powers, the inference follows that, 
being sovereign^ there is no power to control the 
decision of the state, and its own judgment on its 
own contract must be conclusive. But this doc- 
trine is founded in mere theory and assumption i 
and is refuted, not only by plain and express con- 
stitutional provisions, but by the very nature of 
the compact. It has been shown roost conclu- 
sively, in the legislative halls,* as well as in the 
judicial tribunals of the Union, that the Govern- 
ment of the United States possesses, in its appro- 
priate departments, the authority of final decis- 
ion on all these questions of power, both by ne 
cessaty implication and express grant, 

1. If the Constitution be, indeed, a govern- 
ment existing over all the states, operating upon 
individuals, and not a mere treaty of alliance, it 
must, upon general principles, possess the au- 
thority in question, as it is, in fact, an authority 
naturally belonging to all governments. And al- 
though the Constitution establishes a govern- 

* Vide the speeches of Mr. Webster on this subject in the Sen-^ 
ateofthe United States. ... -, 
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ment of limited powers, yet, as it extends equal- 
ly over all the states, it follows, independently of 
the express declaration to that effect, that to the 
extent of those powers it must necessarily he 
supreme ; while, from the nature of the powers 
granted, that government must be J^ational in its 
character, as well as Federal in its principles of 
organization. The inference, then, appears to 
be irresistible, that the government, thus created 
by the whole, for the whole, and extending over 
the whole, must possess an authority superior to 
that of the particular governments of any of its 
parts. As the Government of the Union, it has 
a legislative power of its own, and a judicial pow- 
er coextensive with the legislative power. To 
hold, therefore, that these are not supreme, but 
subordinate in authority to the legislative and ju- 
dicial powers of a state, is equally repugnant to 
common sense, and to all sound reasoning and 
established principles. The legislative, execu- 
tive, and judicial departments of the Union must 
each necessarily judge of the extent of its own 
powers, as often as it is called on to exercise 
them; and that independently of state control, 
or they could not act at all. Without any ex- 
press declaration, therefore, to that effect in tho 
Constitution, the whole question is necessarily 
decided by those provisions which create a legis- 
lative, an executive, and a judicial power; for if 
the powers exist in a government intended for 
the Union, the inevitable consequence is, that the 
acts of the Federal Legislature and the decisions 
of the Federal judiciary must be binding over 
the whole Union, and on each of its federative 
, parts. From the nature of the case, then, and as 
an inference wholly unavoidable, the laws of Gon- 
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gress and the decisions of the Federal Courts 
mi^st be of higher authority .than those of the 
states. 

2. But the Constitution, as we have already 
seen, has not left this point without full and ex* 
plicit provision. For if the express grant to Con- 
gress of distinct and substantive power to make 
all laws necessary and propeir for carrying into 
execution all other powers vested in the Gov- 
ernment of the United States mean anything, it 
means that Congress may determine what is ne- 
cessary and proper for that purpose ; and if Con- 
gress may judge of what is requisite for the ex- 
ecution of those powers, it must of necessity 
iadge of their extent, as well as interpret them. 
With regard sto the judicial power, the Constitu- 
- tion is still more explicit and emphatic. If any 
case arise depending on the construction of the 
Federal Constitution, the judicial power of the 
Union, we have seen, extends to it, in whatsoever 
court it may originate. Of all such cases the Su- 
preme Court of the Union has appellate jurisdic- 
tion, and its judgments are final and conclusive. 
Nothing more effectual could have been done for 
subjecting all constitutional questions, whenever 
and wherever they may arise, to the ultimate de 
cision of the Supreme Court than has actually 
been. accomplished by this salutary provision oi 
the Constitution. Congress was saved by it from 
the necessity of any supervision of the state laws ; 
and while the whole sphere of state legislation 
was thus left untouched, an adequate security 
was obtained against any infringement of the con- 
stitutional power of the General Government. 
J It is clear, then, that the Constitution, by ex- 
press grant, as well as by necessary implication, 
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has rendered the Government of the United 
States, in its several departments, the judge of 
its own powers 5 and that the Supreme Court, in 
order to preserve uniformity in the interpretation 
and administration of the laws of the Union, must 
be the ultimate tribunal to decide in the last resort 
upon them, in all cases of a constitutional nature 
which arise in a suit at law or equity, either in 
the Federal or State Courts. The early legisla- 
tion of Congress, the Judiciary Act of 1789, and 
the whole course of judicial decisions since that 
period, concur in proving that there is, in fact 
and in truth, a supreme law, and a final interpreter 
of the Constitution, created by the Constitution it- 
self, to the exclusion of the authority and jurisdic- 
tion of the several states. A state, therefore, hav- 
ing no power to interpret the Constitution finally 
for itself, cannot secede from the Union without 
adopting a proceeding essentially revolutionary in 
its character ; and every attempt by a state to ab- 
rogate or nullify a law of Congress is not only a 
usurpation of the powers of the National Govern- 
ment, but of the rights of the other states 5 for if 
the states, as such, have equal rights in matters 
concerning the whole, then for one state to set up 
its judgment against that of the others, and to 
insist on executing its own judgment by force, is 
a manifest usurpation upon the rights of all the 
rest ; and if that be revolutionary which arrests 
the legislative, executive, and judicial powers of 
the General Government in their course, dispen- 
ses with existing oaths, dissolves the obligations 
of allegiance to the supreme authority of the 
Union, and elevates another power in its plac«« 
then are nullification and secession, in character 
and principle, equally revolutionary. 
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1 have now completed the proposed examina- 
tibn of the powers vested in the General Govern- 
ment, as well as of its fundamental principles and 
organization. And I trust it has abundantly and 
satisfactorily appeared, 1. That all the powers 
requisite to secure the objects of National Union 
are vested in the Federal Government, while 
those only which are not essential to that object 
are reserved to the states, or to the people. 2. 
That this National Government, though limited in 
its powers to national objects, is supreme in the 
exercise of those powers, whether exclusive or 
concurrent, express or implied ; and that, when- 
ever any of these powers come into collision 
with the concurrent or independent powers of 
the states, the state authority, which is subordi- 
nate, must yield to that of the nation, which is 
supreme. 3. That this Constitution, the laws 
made in pursuance of it, and treaties existing 
under its authority, are the supreme law of the 
landy and, both from the nature of the case, and 
the provisions of the Constitution, the National 
Legislature must judge of and interpret the su- 
preme law, as often as it exercises its legislative 
functions; that the chief executive magistrate of 
the Union, in like manner, possesses the right of 
judging of the nature and extent of his political 
authority; and that, in all >cases assuming the 
character of a suit in law or equity, the supreme 
judicial tribunal of the Union is the final inter- 
preter of the Constitution. 4. That no state au- 
thority has power to dissolve the relations be- 
tween the Government of the United States and 
the people of the several states, and that, conse- 
quently, no state has a right to secede from 
the Union, except under such circumstances as 
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would justify a revolution ; and that an attempt 
by any state to abrogate or annul an act of the 
National Legislature is a direct usurpation of 
the powers of the General Government, an in- 
fringement of the rights of all the other states, 
and a violation of the paramount obligation of its 
members to support and obey the Federal Con- 
stitution. 

In this exposition, it has, I trust, been rendered 
also manifest, that unless such were the nature 
and principles of that Constitution, it would nev- 
er have accomplished, as it has most effectually 
and happily, the great ends for which it was or- 
dained, nor delivered the people of this country 
firom the evils they had experienced under the 
Confederation. I trust, too, that, in reviewing 
this system of government in its practical opera- 
tion and results, you will have perceived that we 
have abundant cause of gratitude to Heaven, not 
only for defending us from those former evils, 
which must necessarily have increased under a 
mere alliance between the states, but for bestow- 
ing on us, in their stead, those blessings of liber- 
ty, law, order, peace, and prosperity, wMch, un- 
der Providence, the present Constitution has se- 
cured to the present generation and promises to 
posterity. And, finally. Intrust, most confidently, 
that you will not hesitate to join with me in ear- 
nest and devout prayer to the Supreme Ruler of 
the universe that our National Government, as 
established by this Constitution, and the happi- 
ness hitherto enjoyed under it, may stand as fast 
and endure as long as the vast continent over 
which it seems destined to extend its influence 
or its sway. 
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DECLARATION OP INDEPENDENCE. 

In Congress^ July 4, 1778. 

When, in the course of human events, it becomes neces 
sary for one people to dissolve the political bands which have 
connected them with another, and to assume, among the 
powers of the earth, the separate and equal station to which 
the laws of nature and of nature's God entitle them, a de- 
cent respect to the opinions of mankind requires that they 
should declare the causes which impel them to the separa- 
tion. 

We hold these truths to be self-evident : that all men are 
created equal ; that they are endowed by their Creator with 
certain unalienable rights ; that among these are life, liber- 
ty, and the pursuit of happiness; that to secure these 
rights, governments are instituted among men, deriving 
their just powers from the consent of the governed ; that 
whenever any form of government becomes destructive of 
these ends, it is the right of the people to alter or to abolish 
it, and to institute a new government, laying its foundation 
on such principles, and organizing its powers in such form, 
as to them shall seem most likely to effect their safety and 
happiness. Prudence, indeed, wiU dictate that governments 
long established should not be changed for light and tran- 
sient causes ; and, accordingly, all experience hath shown 
that mankind are more disposed to suffer, while evils are 
sufferable, than to right themselves by abolishing the forms 
to which they are accustomed. But when a long train of 
abuses and usurpations, pursuing invariably the same object, 
evinces a design to reduce them under absolute despotism, 
it is their right, it is their duty, to throw off such govern- 
ment, and to provide new guards for their future security. 
Such has been the patient sufferance of these colonies, and 
such is now the necessity which constrains them to alter 
their former systems of government. The history of the 
pr«*ent King of Great Britain is a history of repeated inju- 
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lies and usurpations, all having in direct object the estab- 
lishment of an absolute tyranny over these states. To 
prove this, let facts be submitted to a candid world. 

He has reftised his assent to laws the most wholesome 
and necessary for the public good. 

He has forbidden his governors to pass laws of immediate 
and pressing unportance, unless suspended in their opera- 
tion tfll his assent should be obtained ; and when so sus- 
pended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation 
of large districts of people, unless those people would relin- 
quish the right of representation in the Legislature ; a right 
inestimable to them, and formidable to tyrants only. 

He has called together legislative bodies at places unusual, 
uncomfortable, and distant from the depository of their pub- 
lic records, for the sole purpose of fatiguing them into com- 
pliance with his measures. 

He has dissolved representative houses repeatedly, for 
opposing, with manly firmness, his invasions on the rights 
of the people. 

He has refused for a long time, after such dissolutions, to 
cause others to be elected ; v^hereby the legislative powers, 
incapable of annihilation, have returned to the people at 
large for their exercise ; the state remaining, in the mean 
time, exposed to all the dangers of invasion from without, 
and convulsions within. 

He has endeavoured to prevent the population of these 
states ; for that purpose obstructing the laws for naturali> 
zation of foreigners ; refusing to pass others to encourage 
their migrations hither, and raising the conditions of new 
appropriations of lands. 

He has obstructed the administration of justice, by refu- 
sing his assent to laws for establishing judiciary powers. 

He has made judges dependant on his will alone for the 
tenure of their offices, and the amount and payment of 
their salaries. 

He has erected a multitude of new offices, and sent hith- 
er swarms of officers, to harass our people and eat out 
their substance. 

He has kept among\is, in times of peace, standing armies, 
without the consent of our legislatures. 

He has affected to render the military independent o^ 
and superior to, the civil power. 

He has combined with others to subject us to a jurisdic- 
tion foreign to our Constitution, and unacknowledged by our 
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laws ; giving his assent to their acts of pretended legisla- 
tion: 

For quartering large bodies of armed troops among us : 

For protecting them, by a mock trial, from punishment for 
any murders which they should commit on the inhabitants 
of these states : 

For cutting off our trade with all parts of the world : 

For imposing taxes on us without our consent : 

For depriving us, in many cases, of the benefits of trial 
by jury : 

For transporting us beyond seas to be tried for pretended 
offences : 

, For abolishing the free system of English laws in a neigh- 
bouiing province, establishing therein an arbitrary govern- 
ment, and enlarging its boundaries, so as to render it at 
once an example and fit instrument for introducing the same 
absolute rule into these colonies : 

For taking away our charters, abolishing our most valua- 
ble laws, and altering fundamentally the forms of our gov- 
ernments : 

For suspending our own legislatures, and declaring them- 
selves invested with power to legislate for us in all cases 
whatsoever. 

He has abdicated government here, by declaring us out 
of his protection, and waging war against us. 

He has plundered our seas, ravaged our coasts, burned 
our towns, and destroyed the lives of our people. 

He is, at this time, transporting large armies of foreign 
mercenaries to complete the works of death, desolation, 
and tyranny, already begun with circumstances of cruelty 
and perfidy scarcely paralleled in the most barbarous ages, 
and totally unworthy the head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on 
the high seas, to bear arms against their countr}"^, to become 
the executioners of their friends and brethren, or to fall 
themselves by their hands. 

He has excited domestic insurrections among us, and has 
endeavoured to bring on the inhabitants of our frontiers the 
merciless Indian savages, whose known rule of warfare is an 
undistinguished destruction of all ages, sexes, and conditions. 

In every stage of these oppressions, we have petitioned 
for redress in the most humble terms : our repeated peti- 
tions have been answered only by repeated injury. A 
prince, whose character is thus marked by every act which 
may define a tyrant, is unfit to be the ruler of a free people. 
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Nor have we been wanting in attentions to our British 
brethren. We have warned them, from time to time, of 
attempts by their Legislature to extend an unwarrantable 
jurisdiction over us. We have reminded them of the cir- 
cumstances of our emigration and settlement here. We 
have appealed to their native justice and magnanimity, and 
we have conjured them, by the ties of our common kindred, 
to disavow these usurpations, which would inevitably inter- 
rupt our connexions and correspondence. They, too, have 
been deaf to the voice of justice and of consanguinity. We 
must, therefore, acquiesce in the necessity which denounces 
our separation, and hold them, as we hold the rest of man- 
kind, enemies in war, in peace^ friends. 

We, therefore, the representatives of the United States 
of America, in General Congress assembled, appealing to 
the Supreme Judge of the world for the rectitude of our in- 
tentions, do, in the name, and by authority of the good peo- 
ple of these colonies, solemnly publish and declare, that 
these United Colonies are, and of right ought to be, Febb 
and Independent States ; that they are absolved from all 
allegiance to the British crown, and that all political con- 
nexion between them and the state of Great Britain is, and 
ought to be, totally dissolved ; and that, as free and inde- 
pendent states, they have full power to levy war, conclude 
peace, contract alhances, establish commerce, and to do all 
other acts and things which independent states may of 
right do. And for the support of this declaration, with a 
firm reliance on the protection of Divine Providence, we 
mutually pledge to each other our lives, our fortunes, and 
our sacred honour 

JOHN HANCOCK. 
c Josiah Bartlett, 
New-Hampshire. < William Whipple, 
( Matthew Thornton. 
/ Samuel Adams, 

VElbridge Gerry. 
Rhode Island. &c. { f'lS!'^ IrS"^' 

l' Roger Sherman, 
Connecticut J Samuel Huntington, 

oonneciicut. < William Williams, 

V. Oliver Wolcott. 
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New-York. 
New-Jersey. 

Pennsylvania. 

Delaware. 
Maryland. 

Virginia. 

North Carolina. 
South Carolina. 
Georgia. 



/William Floyd, 
i Philip Livingston, 
"l Francis Lewis, 
I Lewis Morris. 

{Richard Stockton, 
John Witherspoon, 
Francis Hopkmson, 
John Hart, 
Abraham Clark. 
^Robert Morris, 
jBenjamin Rush, 
Benjamin Franklin, 

IJohn Morton, 
George Clymer, 
James Smith, 
George Taylor, 
James Wilson, 
George Ross. 
5 Caesar Rodney, 
George Read, 
Thomas M*Kean. 
/Samuel Chase, 
I William Paca, 
"S Thomas Stone, 

V Charles Carroll, of Carrollton. 
/George Wythe, 

Richard Henry Lee, 
I Thomas Jefferson, 
< Benjamin Harrison, 
I Thomas Nelson, Jun., 

Francis Lightfoot Lee, 
v^ Carter Braxton. 

J William Hooper, 
Joseph Hewes, 
John Penn. 
/Edward Rutledge, 
) Thomas Hey ward, Jun., 
J Thomas Lynch, Jun., 

V Arthur Middleton. 

J Button Gwinnett, 
Lyman Hall, 
George Walton. 
Fp2 
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B, p. 30. 

ARTICLES or CONFEDERATION AND PERPETUAL TOIION 

Between the States of New-Hampshire^ Massachusetts Bay, 
Rhode Island and Providence Plantations, Conructicut, New- 
York, New-Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, North Carolina, South Carolina, and Georgia. 

In Congress, July 8, 1778. 

Article I. The style of this confederacy shall be, *' The 
United States of America.^* 

Art. II. Each state retains its sovereignty, freedom, and 
independence, and every power, jurisdiction, and right 
which is not by this confederation expressly delegated to 
the United States in Congress assembled. 

Art. III. The said states hereby severally enter into a firm 
league of friendship with each other, for their conmion de- 
fence, the security of their liberties, and their mutual and 
general welfare, binding themselves to assist each other 
against all force offered to, or attacks made upon them, or 
any of them, on account of religion, sovereignty, trade, or 
any other pretence whatever. 

Art. IV. ^1. The better to secure and perpetuate mutual 
friendship and intercourse among the people of the different 
states in this Union, the free inhabitants of each of these 
states, paupers, vagabonds, and fugitives from justice ex- 
cepted, shall be entitled to all the privileges and immunities 
of free citizens in the several states ; and the people of each 
state shall have free ingress and regress to and from any 
other state, and shall enjoy therein all the privileges of trade 
and commerce, subject to the same duties, impositions, and 
restrictions as the inhabitants thereof respectively ; provided 
that such restrictions shall not extend so far as to prevent 
the removal of property imported into any state to any othei 
state of which the owner is an inhabitant ; provided, also, 
that no impositions, duties, or restriction shall be 4aid by 
any state on the property of the United States, or either of 
them. 

^ 2. If any person guilty of or charged with treason, fel- 
ony, or other high mi^emeanor in any state, shall flee from 
justice, and be found in any of the United States, he shall, 
upon the demand of the governor or executive power of tlie 
state from which he fled, be delivered up and removed to 
the state having jurisdiction of his offence. 
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^3. Fall faith and credit shall be given in each of these 
states to the records, acts, and judicial proceedings of the 
courts and magistrates of every other state. 

Art. V. H- For the more convenient management of the 
general interests of the United States, delegates shall be an- 
nually appointed, in such manner as the Legislature of each 
state shall direct, to meet in Congress on the first Monday 
in November of every year, with a power reserved to each 
state to recall its delegates, or any of them, at any time 
within the year, and to send others in their stead for the 
remainder of the year. 

^ 2. No state shall be represented in Congress by less than 
two, nor more than seven members ; and no person shall 
be capable of being a delegate for more than three years, in 
. any term of six years ; nor shall any person, being a dele- 
gate, be capable of holding any office under the United 
States for which he, or any other for his benefit, receives 
any salary. Tees, or emolument of any kind. 

^3. Each state shall maintain its own delegates in a 
meeting of the states, and while they act as members of the^ 
committee of the states. 

$ 4. In determining questions in the United States in Con- 
gress assembled, each state shall have one vote. 

^ 6. Freedom of speech and debate in Congress shall no* 
be impeached or questioned in any court or place out of 
Congress, and the members of Congress shall be protected 
in their persons from arrests and imprisonments during the 
time of their going to and from, and attendance on Con- 
gress, except for treason, felony, or breach of the peace. 

Art. VI. <J 1. No state, without the consent of the Unite* 
States in Congress assembled, shall send any embassy to 
or receive any embassy from, or enter into any conference 
agreement, alliance, or treaty with any king, prince, or state 
nor shall any person holding any office of profit or trust un 
der the United States, or any of them, accept of any present, 
emolument, office, or title of any kind whatever, from any 
king, prince, or foreign state ; nor shall the United States 
in Congress assembled, or any of them, grant any title of 
nobility. 

^ 2. No two or more states shall enter into any treaty, 
confederation, or alliance whatever between them, without 
the consent of the United States in Congress assembled, 
specifying accurately the purposes for which the same is to 
be entered into, and how long it shall continue. 
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^ 3. No state shall lay any imposts or duties which may 
interfere with any stipulations in treaties, entered into by 
the United States in Congress assembled, with any king, 
prince, or state, in pursuance of any treaties already pro- 
posed by Congress to the courts of France and Spain. 

^ 4. No vessels of war shall be kept up in time of peace 
by any state, except such number only as shall be deemed 
necessary by the United States in Congress assembled for 
the defence of such state, or its trade : nor shall any 6ody 
of forces be kept up by any state in time of peace, except 
such number only as, in the judgment of the United States 
in Congress assembled, shall be deemed requisite to garrison 
the forts necessary for the defence of such state ; but every 
state shall always keep up a well-regulated and disciplined 
militia, sufficiently armed and accoutred, and shall provide, 
arid constantly have ready for use, in public stores, a due 
number of fieldpieces and tents, and a proper quantity of 
arms, ammunition, and camp equipage. 

^ 6. No state shall engage in any war, without the con- 
' sent of the United States in Congress assembled, unless 
such state be actually invaded by enemies, or shall have re 
ceived certain advice of a resolution being formed by some 
nation of Indians to invade such state, and the danger is so 
imminent as not to admit of delay till the United States in 
Congress assembled can be consulted ; nor shall any state 
grant commissions to any ships or vessels of war, nor let- 
ters of marque or reprisal, except it be after a declaration 
of war by the United States in Congress assembled ; and 
then only against the kingdom or state, and the subjects 
thereof, against which war has been so declared, and under 
such regulations as shall be established by the United States 
in Congress assembled, unless such state be infested by pi- 
rates ; in which case vessels of war may be fitted out for 
bat occasion, and kept sp long as the danger shall continue, 
or until the United States in Congress assembled shall de- 
termine otherwise. 

Art. VII. When land-forces are raised by any state for 
the common defence, all officers of or under the rank of 
colonel shall be appointed by the Legislature of each state 
respectively by whom such forces shall be raised, or in such 
manner as such state shall direct, and all vacancies shaM b6 
filled up by the state which first made the appointment 

Art. VIII. All charges of war, and all other expense* *ha* 
shall be incurred for the common defence or genenU «fi\ 
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fare, and aUowed by the United States in Congress assem- 
Wed, shall be defrayed out of a common treasury, which 
shall be supplied by the several states, in proportion to the 
value of all land within each state, granted to or surveyed 
for any person, as such land, and the buildings and improve- 
ments thereon, shall be estimated, according to such mode 
as the United States in Congress assembled shall, from time 
to time, direct and appoint. The taxes for paying that pro- 
portion shaD be laid and levied by the authority and direc- 
tion of the legislatures of the several states within the time 
agreed upon by the United States in Congress assembled. 

Art. IX. <J 1. The United States in Congress assembled 
shall have the sole and exclusive right and power of deter- 
mining on peace and war, except in the cases mentioned in 
the sixth article ; of sending and receiving ambassadors ; 
entering into treaties and alliances, provided that no treaty 
of commerce shall be made whereby the legislative power 
of the respective states shall be restrained from imposing 
such imposts and duties on foreigners as their own people 
are subjected to, or from prohibiting the exportation or im- 
portation of any species of goods or commodities whatsoev- 
er ; of establishing rules for deciding in all cases what cap- 
tures on land or water shall be legal, and in what manner 
prizes taken by land or naval forces in the service of the 
United States shall be divided or appropriated ; of granting 
letters of marque and reprisal in times of peace ; appointing 
courts for the trial of piracies and felonies committed on the 
high seas ; and establishing courts for receiving and deter- 
mining finally appeals in all cases of captures : provided that 
no member of Congress shall be appointed a judge of any 
of the said courts. 

^ 2. The United States in Congress assembled shall also 
be the last resort on appeal in all disputes and difierenqes 
now subsisting, or that hereafter may arise between two or 
more states concerning boundary, jurisdictiouj or any other 
cause whatever ; which authority shall always be exercised 
in the manner following : Whenever the legislative or ex- 
ecutive authority, or lawful agent of any state in controversy 
with another, shall present a petition to Congress, stating 
the matter in question, and praying for a hearing, notice 
thereof shall be given by ord^r of Congress to the legisla- 
tive or executive authority of the other state in controver- 
sy, and a day assigned fot the appearance of the parties by 
their lawful agents, who shall then be directed to appoint 
Bd 
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by joint consent commissioners or judges to constitote a 
court for hearing and determining the matter in question j 
but if they cannot agree, Congress shall name three persons 
out of each of the United States, and from the list of such 
persons each party shall alternately strike out one, the peti- 
tioners beginning, until the number shall be reduced to thir- 
teen ; and from that number not less than seven, nor more 
than nine names, as Congress shall direct, shall, in the 
presence, of Congress, be drawn out by lot ; and the persons 
whose nan^s shall be so drawn, or any five of them, shall 
be commissioners or judges, to hear and finally determine 
the controversy, so always as that a major part of the judg- 
es who shall hear the cause shall agree in the determina- 
tion ; and if either party shall neglect to attend at the day 
ap[>ointed, without showing reasons which Congress shall 
judge sufficient, or, being present, shall refuse to strike, the 
Congress shall proceed to nominate three persons out of 
each state, and the secretary of Congress shall strike in be- 
half of such party absent or refusing ; and the judgment and 
sentence of the couart, to be appointed in the manner before 
jMrescribed, shall be final and conclusive ; and if any of the 
parties shall refuse to submit to the authority of such court, 
or to appear or defend their claim or cause, the court shall, 
nevertheless, proceed to pronounce sentence or judgment, 
which shall in like manner be final and decisive ; the judg- 
ment or sentence and other proceedings bemg in either case 
transmitted to Congress, and lodged among the acts of Con- 
gress, for the security of the parties concerned : provided 
that every commissioner, before he sits in judgment, shall 
take an oath, to be administered by one of the judges of the 
Supreme or Superior Court of the state where the cause shall 
be tried, ** well and truly to hear and determine the matter 
in question, according to the best of his judgment, without 
favour, affection, or hope of reward." Provided, also, that 
no state shall be deprived of territory for the benefit of the 
United States. 

$ 3. All controversies concerning the private right of soil 
plaimed under the dififerent grants of two or more states, 
whose jurisdictions, as they may respect such lands, and 
the 'tates which passed such grants, are adjusted, the said 
grants CT either of them, beitg, at the same time, claimed to 
have origini?*©^ antecedent to such settlement of jurisdic- 
tion, shall, on the petition of either party to the Congress of 
the United States^ be finally determined, a^ near as may *>e. 
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in the same manner as is before prescribed for deciding dis- 
putes respecting territorial jurisdiction between different 
states. 

^ 4. The United States in Congress assembled shall also 
have the sole and exclusive right and power of regulating 
the alloy and value of coin struck by their own authority, 
or by that of the respective states ; fixing the standard of 
weights and measures throughout the United States ; regu- 
lating the trade and managing all affairs with the Indians, 
not members of any of the states : provided that the legis- 
lative right of any state within its own limits be not infrin- 
ged or violated ; establishing and regulating postoffices 
from one state to another, throughout aU the United Slates, 
and exacting such postage on the papers passing through 
the same as may be requisite to defray the expenses of the 
said office ; appointing all officers of the land-forces in the 
service of the United States, excepting regimental officers ; 
appointing all the officers of the navsd forces, and commis- 
sioning all officers whatever in the service of the United 
States ; making rules for the government and regulation 
of the said land and naval forces, and directing their opera- 
tions. 

^ 6. The United States in Congress assembled shaU have 
authority to appoint a committee, to sit in the recess of 
Congress, to be denominated A Committee, of the States^ and 
to consist of one delegate from each state ; and to appoint 
such other committees and civil officers as may be necessa- 
ry for managing the general affairs of the United States un- 
der their direction ; to appoint one of their number to pre- 
side, provided that no person be allowed to serve in the of- 
fice of president more than one year in any term of three 
years ; to ascertain the necessary sums of money to be 
raised for the service of the United States, and to appropri- 
ate and apply the same for defraying the public expenses ; 
to borrow money of emit bills on the credit of the United 
States, transmitting every half year to the respective states 
an account of the sums of money so borrowed or emitted ; 
to build and equip a navy ; to agree upon the number of 
land-forces, and to make requisitions from each state for its 
quota, in proportion to the number of white inhabitants in 
such state, which requisition shall be binding ; and there- 
upon the Legislature of each state shall appoint the regiment- 
al officers, raise the men, and clothe, arm, and equip them 
in a soldierlike manner, at the expense of the United States ; 

Digitized by VjOOQIC 



348 APPENDIX, 

and the officers and men so clothed, anned, and equipped, 
shall march to the place appointed, and within the time 
agreed on by the United States in Congress assembled ; but 
if the United States in Congress assembled shall, on consid- 
eration of circumstances, judge proper that any state should 
not raise men, or should raise a smaller number than its 
quota, and that any other state should raise a greater num- 
ber of men than the quota thereof, such extra number shall 
be raised, officered, clothed, armed, and equipped in the 
same manner as the quota of such state, unless the Legisla- 
ture of such state shall judge that such extra nimaber can- 
not be safely spared out of the same, in which case they 
shall raise, officer, clothe, arm, and equip as many of such 
extra number as they judge can be safely spared ; and the 
officers and men so clothed armed, and equipped, shall 
march to the place appointed, and within the time agreed on 
by the United States in Congress assembled. 

^ 6. The United States in Congress assembled shall never 
engage in a war, nor grant letters of marque and reprisal 
in time' of peace, nor enter into any treaties or alliances, 
nor coin money, nor regulate the value thereof, nor ascer- 
tain the sums and expenses necessary for the defence and 
welfare of the United States, or any of them, nor emit bills, 
nor borrow money on the credit of the United States, nor 
appropriate money, nor agree upon the number of vessels 
of war to be built or purchased, or the number of land or 
sea forces to be raised, nor appoint a commander-in-chief 
of the army or navy, unless nine states assent to the same : 
nor shall a question on any other point, except for adjourn- 
ing from day to day, be determined, unless by the votes of 
a majority of the United States in Congress assembled. 

^ 7. The Congress of the United States shall have power 
to adjourn to any time within the year, and to any place 
within the United States, so that no period of adjournment 
be for a longer duration than the space of six months, and 
shall publish the journal of their proceedings monthly, ex- 
cept such parts thereof relating to treaties, alliances, or mil- 
itary operations as in their judgment require secrecy ; and 
the yeas and nays of the delegates of each state on any 
question shall be entered on the journal, when it is desired 
by any delegate ; and the delegates of a state, or any of 
them, at his or their request, shall be furnished with a tran- 
script of the said journal, except such parts as are above 
excepted, to lay before the legislatures of the several states. 
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Art. X. The Committee of the States, or any nine of them, 
shall be authorized to execute, in the recess^ of Congress, 
such of the powers of Congress as the United States in 
Congress assembled, by the consent of nine states, shall 
from time to time think expedient to vest them with ; pro- 
Tided that no power be delegated to the said committee, for 
the exercise of which, by the Articles of Confederation, the 
voice of nine states, in the Congress of the United States 
assembled, is requisite. 

Art. XI. Canada, acceding to this confederation, and join- 
ing in the measures of the United States, shall be admitted 
into, and entitled to all the advantages of this Union ; but no 
other colony shall be admitted into the same, unless such 
admission be agreed to by nine states. 

Art. XII. All bills of credit emitted, money borrowed, and 
debts contracted by, or under the authority of Congress, be- 
fore the assembling of the United States, in pursuance of 
the present confederation, shall be deemed and considered 
as a charge against the United States, for payment and sat- 
isfaction whereof the said United States and the public faith 
are hereby solemnly pledged. 

Art. XIII. Every state shall abide by the determinations 
of the United States in Congress assembled, in all questions 
which by this confederation are submitted to them. And 
the articles of this confederation shall be inviolably observed 
by every state, and the Union shall be perpetual ; nor shall 
any alteration at any time herealler be made in any of 
them, unless such alteration be agreed to in a Congress of 
the United States, and be afterward confirmed by the legis- 
latures of every state. 

And whereas it hath pleased the great Governor of the 
world to incline the hearts of the legislatures we respect- 
ively represent in Congress to approve of, and to authorize 
us to ratify the said Articles of Confederation and perpetual 
Union, Know ye, that we, the undersigned delegates, by 
virtue of the power and authority to us given for that pur- 
pose, do, by these presents, in the name and behalf of our 
respective constituents, fully and entirely ratify and confirm 
each and every of the said Articles of Confederation and per- 
petual Union, and all and singular the matters and things 
therein contained. And we do farther solemnly plight and 
engage the faith of our respective constituents, that they 
shall abide by the .determinations of the United States in 
Congress assembled, in all Questions which by the said con- 

Digitized by VjOOQ IC 



850 



APPENDIX. 



federation are submitted to them; and that the articles 
thereof shall be inviolably observed by the states we re- 
spectively represent, and that the Union shall be perpetuaL 
In witness whereof, we have hereunto set our hands in 
Congress. 
Done at Philadelphia, in the State of Pennsylvania, the 9tb 

day of July, in the year of our Lord 1778, and in the third 

year of the Independence of America. 
TMo,» TTomnoKii-A i Josiah Bartlett, 
New-Hampshire. | j^j^^ Wentworth, Jun. 

iJohn Hancockt 
Samuel Adams, 
James Lovell, 
Samuel Holten. 
JWaiiam Ellery, 
Henry Merchant, 
John Colhns. 
/'Roger Sherman, 

Samuel Huntington, 
-< Oliver Wolcott, 
I Titus Hosmer, 
I Andrew Adams. 
/'James Duane, 
J Francis Lewis, 
I William Duer, 

V Governeur Morris. 
{ John Witherspoon, 
( Nathaniel Scudder. 

{Robert Morris, 
Daniel Roberdieu, 
Jonathan Bayard Smith, 
William Clingan, 
Joseph Reed. 
^ Thomas M'Kean, 
John Dickinson, 
Nicholas Vandyke. 
( John Hanson, 
( Daniel Carrol. 
f Richard Henry Lee, 
I John Banister, 
< Thomas Adams, 
I John Harvey, 

V Francis Lightfoot Lee. 
edbyGooQie 



Rhode Island, 6ui. 



Connecticut. 



New-York. 



New-Jersey. 



Pennsylvania. 



Delaware. 



Maryland. 



Virginia. 
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(John Penn, 
North Carolina. < Cornelius Harnett, 
( John Williams. 

(Henry Laurens, 
William Henry Drayton, 
John Matthews, 
Richard Hutson, 
Thomas Hey ward, Jun. 
J John Walton, 
Edward Taliafero, 
Edward Longworthy. 



C, p. 38. 

OONBTTTUTION OF THE UNITED STATES. . 

STAe Constitution framed for the United. States of America^ by 
a Convention of Deputies from the States of New- Hampshire, 
Massachusetts 1 Connecticut^ New-York, New- Jersey, Penn- 
sylvania^ Delaware, Maryland, Virginia, North Carolina, 
South Carolina, and Georgia, at a session begun May 25, 
and ended September 17, 1787. 

We, the people of the United States, in order to form a 
more perfect Union, establish justice, ensure domestic tran* 
quiUiiy, provide for the common defence, promote the gen- 
eral welfare, and secure the blessings of liberty to ourselvet 
-and our posterity, do ordain and establish this Constitution 
for the United States of America. 

ARTICLE I. 



All legislative powers herein granted shall be vested in a 
■Congress of the United States, which shall consist of a Sen- 
ate and House of Representatives. 

. SECTION II. 

1 . The House of Representatives shall consist of mem- 
bers chosen every second year, by the people of the several 
fitates ; and the electors in each state shall have the qualifi- 
<;ations requisite for electors of the most numerous branch 
of the State Legislature. 

3. No person shall be a representative who shall not have 
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attained to the age of twenty-five years, and been seven 
years a citizen of the United States, and who shaU not, 
when elected, be an inhabitant of that state in^ which he 
shall be chosen. 

3. Representatives ami direct tgixes shall be apportioned 
among the several states which may be included within 
this Union, according to their respective numbers, which 
shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of 
years, and excluding Indians not taxed, three fifths of all 
other persons. The actual enumeration shall be made with- 
in three years after the first meeting of the Congress of the 
United States ; and, within every subsequent term of ten 
years, in such manner as they shall by law direct. The 
number of representatives shall not exceed one for every 
thirty thousand ; but each state shall have at least one rep- 
resentative ; and, until such enumeration shall be made, the 
State of New-Hampshire shall be entitled to choose three; 
Massachusetts eight ; Rhode Island and Providence Planta^ 
tions one ; Connecticut five ; New- York six ; New- Jersey 
four ; Pennsylvania eight ; Delaware one ; Maryland six ; 
Virginia ten ; North Carolina five ; South Carolina five ; and 
Georgia three. 

4. When vacancies happen in the representation from any 
state, the executive authority thereof shall issue writs of 
election to fill such vacancies. 

6. The House of Representatives shall choose their speak- 
er and other officers, and shall have the sole power of im- 
peachment 

SECTION III. 

1. The Senate of the United States shall be composed of 
two senators from each state, chosen by the Legislature 
thereof, for six years; and each senator shall have one 
vote. 

2. Immediately after they shall be assembled, in conse- 
quence of the first election, they shall be divided, as equally 
as may be, into three classes. The seats of the senators 
of the first class shall be vacated at the expiration of the 
second year ; of the second class, at the expiration of the 
fourth year ; and of the third class, at the expiration of the 
sixth year : so that one third may be chosen every second 
year. And if vacancies happen, by resignation or otherwise, 
during the recess of the IiCgislature of any state, the execu- 
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tire thereof may make temporary appointments untU the 
next meeting of the Legislature, which shall then fill such 
Tacancies. 

3. No person shall be a senator who shall not have at- 
tained to the 2ige of thirty years, and been nine years a cit- 
izen of the United States, and who shall not, when elect- 
ed, be an inhabitant of that state for which he shall be 
chosen. 

4. The Vice-president of the United States shall be Pres- 
ident of the Senate, but shall have no vote unless they be 
equally divided. 

5. The Senate shall choose their other officers, and also 
a president pro-tempore in the absence of the Vice-president, 
or when he shall exercise the office of President of the Uni 
ted States. 

6. The Senate shall have the sole power to try all im- 
peachments. When sitting for that purpose, they shall be 
on oath or affirmation. When the President of the United 
States is tried, the chief-justice shall preside ; and no per- 
son shall be convicted without the concurrence of two 
thirds of the members present. 

7. Judgment, in cases of impeachment, shall not extend 
farther than to removal from office, and disqualification to 
hold and enjoy any office of honour, trust, or profit under 
the United States. But the party convicted shall, never- 
tlieless, be Uable and subject to indictment, trial, judgment, 
and punishment, according to law. 

SECTION IV. 

1. The times, places, and manner of holding elections for 
senators and representatives shall be prescribed in each 
state by the Legislature thereof; but the Congress may, at 
any time, by law, make or alter such regulations, except as 
to the places of choosing senators. 

2. The Congress shall assemble at least once in every 
year ; and such meeting shall be on the first Monday in 
December, unless they shall, by law, appoint a different 
day. 

SECTION V. 

1. Each house shall be the judge of the elections, returns, 
and qualifications of its own members ; and a majority of 
each shall constitute a quorum to do business ; but a small- 
er number may adjourn from day to day, and may be an- 
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thorized to compel the attendance of absent members, in 
such manner and under such penalties as each house may 
provide. 

2. Each house may determine the rules of its proceed- 
ings ; punish its members for disorderly behaviour ; and, 
with the concurrence of two thirds, expel a member. 

3. Each house shall keep a journal of its proceedings, and, 
from time to time, publish the same, excepting such parts 
as may in their judgment require secrecy ; and the yeas and 
nays of the members of either house on any question shall, 
at the desire of one fifth of those present, be entered on the 
journal. 

4. Neither house, during the session of Congress, shall, 
without the consent of the other, adjourn for more than 
three days, nor to any other place thsm that in which the two 
houses shall be sitting. 

SKCTIOH VI. 

1. Tim senators and representatives shall receive a com- 
pensation for their services, to be ascertained by law, and 
paid out of the treasury of the United States. They shall, 
in all cases except treason, felony, and breach of the peace, 
be privileged from arrest during their attendance at the 
session of their respective houses, and in going to and re- 
turning frcMn the same : for any speech or debate in either 
house, they shall not be questioned in any other place. 

2. No senator or representative shall, during the time for 
which he was elected, be appointed to any civil office, under 
the authority of the United States, which shall have been 
created, or the emoluments of which shall have been in- 
creased, during such time ; and no person holding any of- 
fice under the United States shall be a member of either 
house during his continuance in office. 

SECTION TII. 

1. All bills for raising revenue shall originate in the 
House of Representatives ; but the Senate shall propose or 
concur with amendments, as on other bills. 

2. Every bill which shall have passed the House of Rep- 
resentatives and the Senate shall, before it become a law, 
be presented to the President of the United States. If he 
approve it, he shall sign it ; but if not, he shall return it, with 
his objections, to that house in which it shall have origina- 
ted, who shall enter the objections at large on their journal. 
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and proceed to reconsider it. If, after such reconsidera- 
tion, two thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered ; and, it 
approved by two thirds of that house, it shall become a law. 
But in all such cases the votes of both houses shall be de- 
termined by yeas and nays ; and the names of the persons 
voting for and against the bill shall be entered on the jour- 
nal of each house respectively. If any bill shall not be re- 
turned by the President within ten days (Sundays excepted) 
afler it shall have been presented to him, the same shall be 
a law, in like manner as if he had signed it, unless the Con- 
gress, by their adjournment, prevent its return ; in which 
case it shall not be a law. 

3. Every order, resolution, or vote to which the concur- 
rence of the Senate and House of Representatives may be 
necessary (except on a question of adjournment), sh^ be 
presented to the President of the United States, and, be- 
fore the same shall take effect, be approved by him ; or, be- 
ing disapproved by him, shall be repassed by two thirdis of 
both houses, according to the rules and limitations prescribed 
in the case of a bill. 

SECTION VIII. 

The Congress shall have power, 

1. To lay and collect taxes, duties, imposts, and excises, 
to pay the debts and provide for the common defence and 
general warfare of the United States ; but all duties, im- 
posts, and excises shall be uniform throughout the United 
States: 

2. To borrow money on the credit of the United States : 

3. To regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes : 

4. To establish a uniform rule of naturalization, and uni- 
form laws on the subject of bankruptcies throughout the 
United States : 

5. To coin money, to regulate the value thereof, and of for- 
eign coin, and fix the standard of weights and measures : 

6. To provide for the punishment of counterfeiting the 
securities and current coin of the United States : 

7. To establish postoffices and postroads : 

8. To promote the progress of science and useful arts, by 
securing, for limited times, to authors and inventors, the 
exclusive right tc theii respective writings and discoveries : 
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9. To constitute tribunals inferior to the supreme court : 

10. To define and punish piracies and felonies committed 
on the high seas, and offences against the law of nations : 

11 . To declare war, grant letters of marque and reprisal, 
and make rules concerning captures on land and water : 

12. To raise and support armies; but no appropriation 
of money for that use shall be for a longer term than two 
years : 

' 3. To provide and maintain a navy : 

14. To make rules for the government and regulation of 
the land and naval forces : 

16. To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel inva- 
sions : 

16. To provide for organizing, arming, and disciplining 
the militia, and for governing such part of them as may be 
employed in the service of the United States, reserving to 
the states respectively the appointment of the officers, and 
the authority of training the militia according to the disci- 
pline prescribed by Congress. 

17. To exercise exclusive legislation, in all cases whatso- 
ever, over such district (not exceeding ten miles square) as 
may, by cession of particular states, and the acceptance of 
Congress, become the seat of the government of the United 
States ; and to exercise like authority over all places pur- 
chased by the consent of the Legislature of the state in 
which the same shall be, for the erection of forts*, magazines, 
arsenals, dockyards, and other needful buildings ; and, 

18. Xo make all laws which shall be necessary and prop- 
er for carrying into execution the foregoing powers, and sJl 
other powers vested by this Constitution in the government 
of the United States, or in any department or office thereof 

. SECTION IX. 

1. The migration or importation of such persons as any 
of the states now existing shall think proper to admit, shall 
not be prohibited by the Congress prior to the year one 
thousand eight hundred and eight ; but a tax or duty may 
be imposed on such importation, not exceeding ten dollars 
for each person. 

2. The privilege of the writ of habeas corpus shall not be 
suspended, unless when, in cases of rebellion or invasion, the 
public safety may require it. 

3. No bill of attainder or ex post facto law shall be passed 
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4. No capitation or other direct tax shall be laid, unless 
in proportion to the census or enumeration herein before di- 
rected to be taken. 

5. No tax or duty shall be laid on articles exported from 
\ny state. 

6. No preference shall be given by any regulation of com- 
nerce or revenue to the ports of one state over those of an- 
rther : nor shall vessels bound to, or from one state, be ' 
obliged to enter, clear, or pay duties in another. 

7. No money shall be drawn from the treasury but in 
consequence of appropriations made by law ; and a regular 
statement and account of the receipts and expenditures of 
all public money shall be published from time to time. 

8. No title of nobility shadl be granted by the" United 
States ; and no person holding any office of profit or trust 
under them shall, without the consent of the Congress, ac- 
cept of any present, emolument, office, or title of any kind 
whatever, from any king, prince, or foreign state. 

SECTION X. 

1. No state shall enter into any treaty, alliance, or con- 
federation ; grant letters of marque and reprisal ; coin mon- 
ey ; emit bil^ of credit ; make anything but gold and silver 
coin a tender in pa3anent of debts ; pass any bill of attain- 
der, ex post facto law, or law impairing the obligation of con- 
tracts ; or grant any title of nobility. 

2. No state shall, without the consent of the Congress, 
lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspec- 
tion laws ; and the nett produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use 
of the treasury of the United States ; and all such laws 
shall be subject to the revision and control of the Congress. 

3. No state shall, without the consent of the Congress, 
lay any duty on tonnage, keep troops or ship» Qf war in time 
of peace, enter into any agreement or compact with another 
state, or with a foreign power, or engage in war, unless ac- 
tually invaded, or in such imminent danger as will not ad- 
mit of delay. 

ARTICLE II. 

SECTION I. 

1. ITie executive power shall be vested in a Prc'si^lent ot 
the United States of America. He shall hold liis oiiicc du- 
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ring the term of four years, and, together with the Vice- 
president, chosen for the same term, be elected as follows : 

2. Each state shall appoint, in such manner as the Legls> 
lature thereof may direct, a number of electors, equal to 
the whole number of senators and representatives to which 
the state may be entitled in the Congress ; but no senator 
or representative, or person holding any office of trust or 
profit under the United States, shall be appointed an elector. 

3. The electors shall meet in their respective states, and 
vote by ballot for two persons, one of whom at least shall 
not be an inhabitant of the same state with themselves. 
And they shall make a list of all the persons voted for, and 
of the number of votes for each ; which list they shall sign 
and certify, and transmit sealed to the seat of the government 
of the United States, directed to the President of the Sen- 
ate. The President of the Senate shall, in the presence of 
the Senate and House of Representatives, open all the cer- 
tificates, and the votes shall then be counted. The person 
having the greatest number of votes shall be the President, 
if such number be a majority of the whole number of elect- 
ors appointed ; and if there be more than one who have 
such majority, and have an equal number of votes, then the 
House of Representatives shall immediately choose by bal- 
lot one of them for President ; and if no person have a ma- 
jority, then from the five highest on the list the said House 
shall in like manner choose the President. But in choosing 
the President, the votes shall be tzUcen by states, the re{Hre- 
sentation from each state having one vote : a quorum for 
this purpose shall consist of a member or members from 
two thirds of the states, and a majority of all the states 
shall be necessary to a choice. In every case, after the 
choice of the President, the person having the greatest num- 
ber of votes of the electors shall be the Vice-president. But 
if there should remain two or more who have equal votes, 
the Senate shall choose from them by ballot the Vice-presi- 
dent. 

4. The Congress may determine the time of choosing the 
electors, and the day on which they shall give their votes ; 
which day shall be the same throughout the United States. 

5. No person, except a natural-bom citizen, or a citizen 
of the United States at the time of the adoption of this 
Constitution, shall be eligible to the office of President; 
neither shall any person be eligible to that office who shall 
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not have attained to the age of thirty-five years, and been 
fourteen years a resident within the United States. 

6. In case of the removal of the President from office, or 
of his death, resignation, or inability to discharge the powers 
and duties of the said office, the same shall devolve on the 
Vice-president ; and the Congress may by law provide for 
the case of removal, death, resignation, or inability, both of 
the President and Vice-president, declaring what officer 
shall then act as President, and such officer shall act ac- 
cordingly, until the disability be removed, or a President be 
elected. 

7. The President shall, at stated times, receive for his 
services a compensation, which shall neither be^increased 
nor dimmished during the period for which he shall have 
been elected, and he shall not receive within that period any 
other emolument from the United States, or any of them. 

8. Before he enter on the execution of his office, he shall 
take the following oath or affirmation : 

" I do solemnly swear (or affirm) that I will fj^ithfuUy exe- 
cute the office of President of the United States, and will, 
to the best of my ability, preserve, protect, and defend the 
Constitution of the United States." 

SECTION u. 

1. The President shall be commander-in-chief of the army 
and navy of the United States, and of the militia of the sev- 
eral states when called into the actual service of the United 
States ; he may require the opinion, in writing, of the prin- 
cipal officers in each of the executive departments, upon 
any subject relating to the duties of their respective offices, 
and he shall have power to grant reprieves and pardons for 
offences against the United States, except in cases of im- 
peachment. 

2. He shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two thirds of 
the senators present concur ; and he shall nominate, and by 
and with the advice and consent of the Senate, shall appoint 
ambassadors, other public ministers and consuls, judges of 
the Supreme Court, and all other officers of the United 
States whose appointments are not herein otherwise provi- 
ded for, and which shall be established by law ; but the 
Congress may by law vest the appointment of such inferior 
officers as they think proper in the President alone, in the 

tuts of law, or in the heads of the departments. 
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9. The President shall have power to fill up all vacancies 
that may happen during the recess of the Senate, by grant- 
ing commissions which shall expire at the end of their next 
session. 

SECTION m. 
He shall, from time to time, give to the Congress m 
formation of the state of the Union, and recommend to theii 
consideration such measures as he shall judge necessary 
and expedient ; he ma^^, on extraordinary occasions, con- 
vene both houses, or either of them, and, in case of disa- 
greement between them with respect to the time of ad- 
journment, he may. adjourn them to such time as he shall 
think proper ; he shall receive ambassadors and other pub- 
lic ministers ; he shall take care that the laws be faithfully 
executed, and shall commission all the officers of the Uni- 
ted States. 

SB CATION IV. 

The President, Vice-president, and all civil officers of the 
United States, shall be removed from office on impeachment 
for, and conviction of treason, bribery, or other high crimes 
and misdemeanors. 

ARTICLE III. 

SECTION I. 

The judicial power of the United States shall be vested 
in one supreme court, and in such inferior courts as the 
Congress may, from time to time, ordain' and establish. 
The judges, both of the supreme and inferior courts, shall 
hold their offices during good behaviour, and shall, at stated 
times, receive for their services a compensation, which shall 
not be diminished during their continuance in office. 

SECTION II. 

1. The judicial power shall extend to all cases in law 
and equity arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority ; to all cases affecting ambassadors ; 
other public ministers, and consuls ; to all cases of admi- 
ralty and maritime jurisdiction ; to controversies to which 
the United States shall be a party, to controversies between 
two or more states, between a state and citizens of anothei 
biate, between citizens of diffisrent states, between citizens 
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«l the same state claiming lands under grants of different 
states, and between a state, or tbe citizens thereof and for- 
eign states, citizens, or subjects. 

2. In all cases affecting ambassadors, other public min- 
"eters, and consuls, and those in which a state shall be a 
oarty, the Supreme Court shall have original jurisdiction. 
>n all the other cases before mentioned, the Supreme Court 
fhall have appellate jurisdiction, both as to law and fact, 
^ith such exceptions, and under such regulations, as the 
Congress shall make. 

3. The trial of all crimes, except in cases of impeach- 
ment, shall be by jury, and such trial shall be held in the 
state where the said crimes shall have been committed ; but 
when not committed within any state, the trial shall be at 
sach place or places as the Congress may by law have di- 
rected. 

• SECTION IIL 

1. Treason against the United States shall consist only 
in levying war against them, or in adhering to their enemies, 
giving them aid and comfort. No person shall be convicted 
of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. 

2. The Congress shall have power to declare the punish- 
ment of treason ; but no attainder of treason shall work 
corruption of blood or forfeiture, except during the life of 
the person attainted. 

ARTICLE IV. 

SECTION I. 

Full faith and credit shall be given, in each state, to th« 
public acts, records, and judicial proceedings of every other 
state. And the Congress may, by penal laws, prescribe the 
manner in which such acts, records, and proceedings shall 
be proved, and the effect thereof 

SECTION II. 

1. The citizens of each state shall be entitled to all tha 
privileges and immunities of citizens in the several states. 

2. A person charged in any state with treason, felony, or 
other crime, who shall flee from justice and be found in an- 
other state, shall, on the demand of the executive authority 
of the state from which he fled, be delivered up, to be remo- 
Ted to the state having jurisdiction of the crime 
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8. No person, held to service or labour in one state under 
the law thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such 
service or labour ; but shall be delivered up on claim of the 
party to whom such service or labour may be due. 

SECTION III. 

1. New states may be admitted by the Congress into this 
Union ; but no new state shall be formed or erected within 
the jurisdiction of any other state ; nor any state be formed 
by the junction of two or more states, or parts of states, 
without the .consent of the legislatures of the states coor 
oemed, as well as of the Congress. 

2. The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory or 
other property belonging to the United States ; and nothing 
in this Constitution shall be so construed a^to prejudice 
any claims of the United States, or of any particular state. 

SECTION IV. 

The United States shall guaranty to every state in this 
Union a republican form of government, and shall protect 
each of them against invasion; and on application* of the 
Legislature, or of the executive (when the Legislature can- 
not be convened), against domestic violence. 

ARTICLE V. 

The Congress, whenever two thirds of both houses shall 
deem it necessary, shall propose amendments to this Con- 
stitution, or, on the application of the legislatures of two 
thirds of the several states, shall call a convention for 
proposing amendments ; which, in either case, shall be val- 
id to all intents and purposes, as part of this Constitution, 
when ratified by the legislatures of three fourths of the sev- 
eral states, or by conventions in three fourths thereof, as 
the one or the other mode of ratification may be proposed 
by the Congress : Provided that no amendment which may 
be made prior to the year one thousand eight hundred and 
eight, shall in any manner affect the first and fourth clauses 
in the ninth section of the first article ; and that no state, 
without its consent, shall be deprived of its equal sufiraga 
in the Senate. 
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ARTICLE VI. 

1. All debts contracted, and engagements entered into 
before the adoption of this Constitution, shall be as valid 
against the United States under this Constitution as under 
the Confederation. 

2. This Constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land, and the 
judges in every state shall be bound thereby, anything in 
the Constitution or laws of any state to the contrary not- 
withstanding. 

3. The senators \nd representatives before mentioned, 
and the members ol the several state legislatures, and all 
eaecutive and judicial officers, both of the United States and 
of the several states, shall be bound, by oath or affirmation, 
to support this Constitution ; but no religious test shall ever 
be required as a qualification to any office or public trust un- 
der the United States. 

ARTICLE yil. 
The ratification of the convention of nine states shall be 
sufficient for the establishment of this Constitution between 
the states so ratifying the same. 

Done in the Convention by the unanimous consent of the 
states present, the seventeenth day of September, in the 
year of our Lord one thousand seven hundred and eighty- 
seven, and of the independence of the United^ States of 
America the twelfth. In witness whereof, we have sub- 
scribed our names. 

GEORGE WASHINGTON, President, 

and Delegate from Virginia, 

New-H«„psbire.|^t"hda"&n. 
Massachusetts. { ^ts^if ^'''""• 

Connecticut. {Z^Ts^i^n.''^'^ 

New-York. Alexander Hamilton. 

/William Livingston, 

Nev-Jersev J ^^^^^ Brearley, 
wev-jersey. < ^r^^^^ Patereon, 

vJonatban Dayton. 

Digitized by VjOOQ IC 



864 



Pennsylvania. 



Delaware. 

Maryland. 
Virginia. 
North Carolina. 

South Carolina 

Georgia. 
Attest, 
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(Benjamin Franklin, 
Thomas Mifflin, 
Robert Morris, 
George Clymer, 
Thomas Fitzsimmons, 
I Jared Ingersol, 
I James Wilson, 
VGouvemeur Morris. 
/ George Read, 
1 Gunning Bedford, Jun., 
/ John Dickinson, 
I Richard Bassett, 

V Jacob Broom. 

c James M'Henry, 

} Daniel of St. Thomas Jenifer^ 

( Daniel Carroll. 

iJohn Blair, 
James Madison, Jun. 
c William Blount, 
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AMENDMENTS 

The following Articles in addition to, and amendment of, the 
Constitution of the United States, having been ratified by the 
Legislatures of nine Slates, are equally oUigaiory with the 
Constitution itself. 

I. Congress shall make no law respecting an establish- 
' ment of religion, or proliibiting the free exercise thereof, or 

abridging the freedom of speech or of the press ; or the 
right of the people peaceably to assemble, and to petition 
the government for a redress of grievances. 

II. A well-regulated militia being necessary to the secu- 
rity of a free state, the right of the people to keep and bear 
arms shall not be infringed. 
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III. No soldier shall, in time of peace, be quartered in 
any house, without the consent of the owner ; nor in time 
of war, but in a manner to be prescribed by law. 

IV. The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated ; and no warrants shaU 
issue, but upon probable cause, supported by oath or affirm- 
ation, and particularly describing the place to be searched, 
and the persons or things to be seized. 

V. No person shall be held to answer for a capital or oth- 
erwise infamous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual service, in 
time of war, or public danger ; nor shall any person be sub- 
ject, for the same offence, to be twice put in jeopardy of 
hfe or limb ; nor shall be compelled, in any criminal case, 
to be witness against himself; nor be deprived of life, liber- 
ty, or property, without due process of law ; nor shall pri- 
vate property be taken for public use, without just compen- 
sation. 

VI. In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury, 
of the state and' district wherein the crime shall have been 
conmiitted ; which district shall have been previously as- 
certained by law ; and to be informed of the nature and 
cause of the accusation ; to be confronted with the witness- 
es against him ; to have compulsory process for obtaining 
witnesses in his favour ; and to have the assistance of coun- 
sel for his defence. 

VII. In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by jury 
shaU be preserved ; and no fact tried by jury shall be other- 
wise re-examined in any court of the United States than 
according to the rules of the common law. 

VIII. Excessive bail shall not be required ; nor excessive 
fines imposed ; nor crud and unusual punishment inflicted. 

IX. The enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others retained 
by the people. 

X. The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are reserved 
to the states respectively, or to the people. 

XI. The judicial power of the United States shall not be 
construed to extend to any suit in law or equity commenced 
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or prosecuted against oae of the United States by citizens 
of another state, or by oitizens or subjects of any fore^ 
state. 

XII. The electors shall meet in their respective states, 
and vote by ballot for President and Vice-president, one of 
whom, at least, shall not be an inhabitant of the same state 
with themselTes ; they shall name in their ballots the per- 
son voted for as President, and in distinct ballots the p»- 
son voted for as Vice-president ; and they shall moke dis- 
tinct lists of all persons voted for as President, and of all 
persons voted for as Vice-president, and of the number of 
votes for each, which lists they shall sign and certify, and 
transmit sealed to the government of the United States, di- 
rected to the President of the Senate ; the President of the 
Senate shall, in the presence of the Senate and House of 
Representatives, open all the certificates, and the votes shall 
then be counted ; the person having the greatest number of 
votes for President shall be tbe President, if such number 
be a majority of the whole number of electors appointed ; 
and if no person have such majority, then from the persona 
having the highest numbers not exceeding three on the list 
of those voted for as President, the House of Representa- 
tives shall choose immediately, by baUot, the President. 
But, in choosing the President, the votes shall be taken by 
states, the representation Irom each state having one vote ; 
a quorum for this purpose shall consist of a member 09 
members from two thirds of the states, and a majority of all 
the states shall be necessary to a choice. And if the House 
of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth 
day of March next following, then the Vice-president shall 
act as President, as in the case of the death or other eosisti- 
tutional disabiUty of the President. The person having the 
greatest number of votes as Vice-president shall be Vice- 
president, if such number be a majority of the who^e numbei 
of electors appointed ; and if no person have a majority, 
then from the two highest numbers on the list the Senate 
shall choose the Vice-president : a quorum for the purpose 
shall consist of two thirds ofthe whole number of senators, 
and a majority of the whole number shall be necessary to a 
choice. But no person constitutionally ineligible to the of- 
fice of President shall be eligible to that of Vice-presiAent 
of the United States. 
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D, p. iv. 

WILLIAM DUER TO JAMES MADISON. 

New-York, June 23d, 1788. 
Bear Sis, 

As it is probable you may not hear by this post from our 
mutual friend Colonel Hamilton, I take the liberty of giving 
you a short sketch of our political prospects in this quarter 
on the great question of the Constitution. My information 
is from Colonel Lawrence, who left Poughkeepsie on Satur- 
day. 

A considerable majority ot the Convention are undoubt- 
edly Anti-Federal; or, in other words, wish for amend- 
ments previous to the adoption of the government. A few 
of the leaders (among which I think I may, without scruple, 
class the governor) would, if they could find support, go 
farther, and hazard everything rather than agree to any sys- 
tem which tended to a consolidation of our government. 
Of this, however, I have at present no apprehensions, 
many of their party having avowed themselves friends to 
the Union. With respect to amendments, as far as I can 
understand the party in opposition, they cannot agree among 
themselves. It is therefore possible that this circumstance 
may create a division in favour of the Federalists. As to 
the rejection of the Constitution, there is not the least prob- 
ability of it. The great points of discussion will probably 
be, whether they will adjourn without coming to any deci- 
sion, or whether they will adopt it conditionally, or follow 
the example of Massachusetts and South Carolina. 

The conduct of your Convention will influence, in a great 
degree, ours. If you adjourn without doing anything, we 
shall do the same ; but, if you do not, there is still some 
hope that we may adopt, with proposed amendments : for, 
as to the second point, the inconsistency of it will, I think, 
be too apparent after a decision to command a majority. 
While I am writing, a gentleman has favoured me with a 
copy of a letter from an intelligent by-stander,* who has at- 
tended the debates of the Convention ; I therefore enclose 
it, as a more faithful history than I can give. 

I am, with sentiments of the most profound esteem, 
Your obedient, humble servant, 

William Dues. 
* JitaM Kcmt, then t atnctoat ait hiw «rith Mr. E. Bensooii. 
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JAMB8 KENT TO BOBBBT TBOUP. 

Poaghkeepsie, Friday, June 20th, 1788. 

Dbar Sib, 

I had the pleasure of receiving your letter by Mr. Hai- 
rison, and in compliance with your desire, I shall shortly 
state to you the proceedings of the Convention hitherto. 

They met on Tuesday in pretty full house, and elected 
Governor Clinton president, and appointed by ballot Duane, 
Morris, Lansing, Jones, and Hening, a committee for re- 
porting rules for the regulation of the Convention. On 
Wednesday, the rules were adopted, the Constitution read, 
and a motion made by Mr. Lansing, and agreed to, that they 
would on the next day resolve themselves into a commit- 
tee of the whole, for the purpose of discussing the Consti- 
tution. On Thursday, which was yesterday, the house re- 
solved itself into a committee, Mr. Couthout, of Albany, 
chairman. Chancellor Livingston rose and called our at- 
tention to a fine introductory speech of one hour's length. 
He mentioned the importance of the occasion, and the pe- 
culiar felicity of this country, which had it in its power to 
originate and establish its government from reason and 
choice, while on the Eastern Continent, their governments 
and the reforms of them were the children of force. He 
then pointed out the necessity of Uniorij particularly in this 
state, from its local situation, which rendered it peculiarly 
vulnerable, not only to foreigners, but to its neighbours. He 
stated that a Union was to be expected only from the old 
Confederation, or from the government now under their 
consideration. He then demonstrated the radical defects 
of the Confederation ; that its principle was bad, in legisla- 
ting for states in their political capacity, as its constitution- 
al demands could only be coerced by arms ; that it was equal- 
ly defective inform^ as the Congress was a single body, too 
small and too liable to faction, from its being a single body, 
to be intrusted with legislative power, and too numerous 
to be intrusted with executive authority. The chancellor, 
on this head, only gave a sunamary of the arguments of 
PuUius* when treating on the defects of the Confederation ; 
but the summary was neither so perfect nor so instructive, 
by a vast diiference, as the original. It was not, however, 
to be expected in a short address. He concluded that sur- 
vey by entreating the house to divest themselves of preju- 

* The ttgnatore adopted hy the anthon of ** The Fedeiatiet." 

Digitized by VjOOQIC 



APPENDIX. 369 

iice and wanntb, to examine the plan submitted with the 
utmost coolness and candour, to consider themselves as cit- 
izens assembled to consult for the general good, and not as 
Btate officers, who might be opposed, in that capacity, to 
every determination of their authority. He concluded his 
speech by a motion which, with some amendments, was 
agreed to by the house, that they would discuss the Consti- 
tution by paragraphs, and any amendments which might be 
proposed in the course of the debate, without taking the 
question as to any paragraphs, or as to any amendments 
which might be offered, until the whole Constitution was 
discussed. This, sir, is a sketch of the proceedings of the 
Convention to this day. We expect they will this morning 
enter on the subject by paragraphs. I imagine they will be 
some time engaged in the discussion, probably three weeks. 
As to the result, I can only say I look forward to it with 
anxious uncertainty. L do not abandon hope. I think th^ 
opposition discover great embarrassment. I believe they 
do not know what to do. Some of them, J. am told, have 
said they will not vote against it. The decision in New- 
Hampshire and Virginia, we are Mattering ourselves, will 
be favourable ; and that they will give energy to the debate 
on one side in our Convention, and confusion, if not abso- 
lute despair, to the other side. I hope you and our friends 
in New- York will give us the earliest information from those 
states. 

In giving you the heads of the chancellor's speech, I be- 
lieve I am not mistaken. He spoke rather low, and there 
was so much noise, and the bar so much crowded, that I 
confess I lost at least one third of the speech, though I 
trust not the general course of reasoning. What I regret- 
ted more, I lost some of his figures, for which he is pecu- 
liarly eminent. I shall take the liberty to trespass on your 
patience by every opportunity, as I trust your curiosity 
will excuse me. I am, &c., &c. 

James Kent. 

P.S. I am directed by Mr. Benson to request you will 
communicate this information to Colonel Duer. 

WILLIAK DUEB TO JAMBS MADISON. 

1788. 

Mt dear Sir, 
Our mutual friend, Hamilton, has communicated to me, in 
confidence, the substance of yoor letter on the political pros 
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pects in Pennsylyania and Virginia. I learn with ^lAreixm 
regret the division of the Federalists in the former state, 
and the malignant perseverance of the opponents to the 
Constitution in your own. I trust, however, that we shall 
have the benefit of your councils and exertions in the House 
of Representatives, notwithstanding Mr. Henry's manceuvres 
to prevent it. 

You may remember some conversation I onee had with 
you on the subject of electing Mr. John Adams as Vice- 
president. I have ascertained, through Gen'bral Knox, that 
this gentleman, if chosen, will be a strenuous opposer against 
calling a "Donvention, which, in the present state of parties, 
I consider as a vital stab to the Constitution ; and not only 
that, I have bee« informed, in a mode perfectly satisfactory, 
that he and his old coadjutor, R. H. Lee, will be altogether 
opposite in all measures relative to the estabhshment of the 
character and credit of the government. I am therefore 
anxious that the Federalists to the southward may join ia 
supporting his ^ nomination. A greater knowledge of the 
world has cured him of his old party prejudices, and I am 
satisfied nothing is to he feared from that quarter ; on the 
contrary, should he be elected to that station (which I am 
fully convinced is his wish), the weight of his state woold 
be cast into the Federal scale. 

Interested as I know you are in the welfare of the Union, 
I cannot omit giving you this information, on the authenti- 
city of which you may rely, that you may (without commit- 
ting my name) make such use of it as you think proper. 
I am, with sentiments of great esteem. 

Your obedient, humble servant, 

William Dnis. 

P.S. I have no objection to Messrs. Robert and Gout 
emeur Morris seeing this letter. 

JAMES MADISON TO WILLIAM A. DUXR. 

Montpelier, May 5th, 1895. 
Deab Sib, 
I have received your letter of April 25th, and, with the aid 
of a friend, an amanuensis, have made out the following an- 
swer. 

On the subject of Mr. Pinckney*s proposed plan of a Con- 
stitution, it is to be observed, that the plan printed in the 
joanial was not the doomnent aotoally presented by him to 
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the Convention. That document was in no otherwise no- 
ticed in the proceedings of the Convention than by a refer- 
ence of it, with Mr. Randolph's plan, to a committee of the 
whole, and afterward to a committee of detail, with others ; 
and not being found among the papers left with President 
Washington, and finally deposited in the Department of 
State, Mr. Adams, charged with the publication of them, ob- 
tained from Mr. Pinckney the document in the printed jour- 
nal as a copy supplying the place of the missing one. In 
this there must be error ; there being sufficient evidence, 
even on the surface of the journals, that the copy sent to 
Mr. Adams could not be the same with the document laid 
before the Convention. Take, for example, the article con- 
stituting the House of Representatives — the comer-stone 
of the fobric ; the identity, even verbal, of which, with the 
adopted Constitution, has attracted so much notice. In the 
first place, the detail and phraseology of the Constitution 
appears to have been the result of successive discussions, 
and are too minute and exact to have been anticipated. In 
the next place, it appears that, within a few days after Mr. 
Pinckney presented his plan to the Convention, he moved 
to strike out from the resolution of Mr. Randolph the pro- 
vision foiMhe election of the House of Representatives by 
the people, and refer the choice of that house to the legis- 
latures of the states ; and to this preference he appears to 
have adhered in the subsequent proceedings of the Conven- 
tion. Other discrepancies might be found, in a source also 
within your reach, in a pamphlet published by Mr. Pinckney 
soon after the close of the Convention, in which he refers to 
parts of his plan which *are at variance with the document 
in the printed journal.* Farther evidence on this subject 
await a future, perhaps a posthumous disclosure. One con- 
jecture explaining the phenomena has been, that Mr. Pinck- 
ney interwove with the draught sent to Mr. Adams passages 
as agreed on in the Convention in the progress of the work, 
and which, after a lapse of more than thirty years, were not 
separated by his recollection. 

The resolutions of Mr. Randolph, the basis on which the 
deliberations of the committee proceeded, were the result 
of a consultation among the Virginia deputies, who thought 

* Observations on the Plan of Oovemment submxtted to the Federal Com 
vention, on the 98th cf Mat/, 1787, by Charles Pinckney, dec, &c. Vid0 
*< Select Facts," toI. ii., in the Utnnurf of th» Hifttmou Soc^tty ^ N«wy 
York. 
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it possible that, as Virginia had taken so leading a part in 
reference to the Federal Convention, some initiative propo- 
sitions might be expected from them. They were under- 
stood not to commit any of the members, absolutely or de- 
finitively, on the tenour of them. The resolutions will be 
seen to present the characteristic provisions and features 
of a government as complete, in some respects, perhaps 
more so, than the plan of Mr. Pinckney, though without be- 
ing thrown into a formal shape. The moment, indeed, a 
real Constitution was looked for as a substitute for the con- 
federacy, the distribution of the government into the usual 
departments became a matter of course with ail who specu- 
lated on the prospective change, and the form of general 
resolutions was adopted, as most respectful to the Conven- 
tion, and as the most convenient for discussion. It may be 
observed that, in rd"erence to the powers to be given to the 
General Government, the resolutions comprehended as well 
the powers contained in the Articles of Confederation, with- 
out enumerating them, as others not overlooked in the res- 
olutions, but left to be developed and defined by the Con- 
vention. 

With regard to the plan proposed by Mr. Hamilton, I may 
say to you, that a Constitution such as you describe was 
never proposed in the Convention, but was communicated 
by him to me, at the close of it. The original draught being 
in the possession of his family, and their property, I have 
considered any publicity of it as lying witb them. Mr. 
Yates's notes, as you observe, are very inaccurate ; they 
are also, in some respects, grossly erroneous. The desulto- 
ry manner in which he took them, catching sometimes but 
half the language, may in part account for it. Though said 
to be a respectable and honourable man, he brought with 
him to the Convention the strongest prejudices against the 
existence and objects of that body, in which he was strength- 
ened by the course taken in its deliberations. He left the 
Convention long before the opinions and views of many 
members were finally developed into their practical applica- 
tion. The passion and prejudice of Mr. Luther Martin, be- 
trayed in his public letter, could not fail to discolour his rep- 
resentations. He also left the Convention before the com- 
pletion of their work. I have heard, but will not vouch for 
the fact, that he became sensible of, ahd admitted his error ; 
certain it is that he joined the party who favoured the Coii- 
stitation in its most liberal construction. 
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I had, as you may reooUect, an acquaintance with your 
father, to which his talents and social accomplishments were 
very attractive ; and there was an incidental correspondence 
between us, interchanging information at a critical moment, 
when the elections and state conventions which were to 
decide the fate of the new Constitution were takinc; place. 
You are, I presume, not ignorant that your father was the 
author of several papers auxiliary to the numbers of " The 
Federalist." They appeared, I believe, in the Gazette of 
Mr. Childs. 

With great respect and cordial salutations, yours. 

Jambs Madison. 



E, p. 41. 

PROCLAMATION BY ANDREW JACKSON, PRESIDENT OF THE 

UNITED STATES. 

Whereas a convention assembled in the State of South 
Carolina have passed an ordinance, by which they declare 
*' that the several acts and parts of acts of the Congress of 
the United states, purporting to be laws for the imposing of 
duties and imposts on the importation of foreign commodi- 
ties, and now having actual operation and effect within the 
United States, and more especially" two acts, for the same 
purposes, passed on the ^9th of May, 1828, and on the 14th 
of July, 1832, " are unauthorized by the Constitution of the 
United States, and violate the true meaning and intent 
thereof, and are null and void, and no law," nor binding on 
the citizens of that state or its offiers ; and by the said or- 
dinance it is farther declared to be unlawful for any of the 
constituted authorities of the state,, or of the United States, 
to enforce the payment of the duties imposed by the said 
acts within the same state, and that it is the duty of the 
Legislature to pass such laws as may be necessary to give- 
tiill effect to the said ordinance : 

And whereas f by the said ordinance it is farther ordained 
that, in no case of law or equity, decided in the courts of 
said state, wherein shall be drawn in question the validity 
of the said ordinance, or of the acts of the Legislature that 
may be passed to give it effect, or of the said laws of the 
United States, no appeal shall be allowed to the Supreme 
Court of the United States, nor shall any copy of the record 
be permitted or allowed for that purpose ; and that any per- 
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eon attemptin; to take such appeal shall he punished as for 
a contempt of court : 

And, finally, the said ordinance declares that the people of 
South Carolina will maintain the said ordinance at every 
hazard ; and that they will consider the passage of any act 
hy Congress abolishing or closing the ports of the said state, 
or otherwise obstructing the free ingress or egress of ves- 
sels to and from the said ports, or any other act of the Fed- 
eral Government to coerce the state, shut up her ports, de 
stroy or harass her commerce, or to enforce the said acts 
otherwise than through the civil tribunals of the country, as 
inconsistent with the longer continuance of South Carolina 
in the Union ; and that the people of the said state will 
thenceforth hold themselves absolved from all farther obli- 
gation to maintain or preserve their political connexion with 
the people of the other states, and will forthwith proceed to 
organize a separate government, and do all other acts and 
things which sovereign and independent states may of right 
do: 

And whereas, the said ordinance prescribes to the people 
of South Carolina a course of conduct in direct violation of 
their duty as citizens of the United States, contrary to the 
laws of their country, subversive of its Constitution, and 
having for its object the destruction of the Union-^that 
Union, which, coeval with our political existence, led our 
fathers, without any other ties to unite them than those of 
patriotism and a common cause, through a sanguinary strug- 
gle to a glorious independence — that sacred Union, hitherto 
inviolate, which, perfected by our happy Constitution, has 
brought us, by the favour of Heaven, to a state of prosperity 
at home, and high consideration abroad, rarely, if ever, 
equalled in the history 'of nations. To preserve this bond 
of our political existence from destruction, to maintain in- 
violate this state of national honour and prosperity, and to 
justify the confidence my fellow-citizens have reposed in 
me, I, Andrew Jackson, President of the United States, have 
thought proper to issue this my PROCLAMATION, statmg 
my views of the Constitution and laws applicable to the 
measures adopted by the convention of South Carolina, and 
to the reasons they have put forth to sustain them, decla- 
ring the course which duty will require me to pursue, and, 
appealing to the understanding and patriotism of the peo|de, 
warn them of the consequences that must inevitably result 
from an observance of the dictates of the convention. 

Digitized by VjOOQ IC 



APPBNDIX. 376 

8trict diitj would require of me nothing more than the 
exercise of those powers with which I am now, or may 
hereafter be, invested, for preserving the peace of tlie Union, 
and for the execution of the laws. But the imposing aspect 
which opposition has assumed in this case, by clothing it- 
self with state authority, and the deep interest which the 
people of the United States must all feel in preventing a re- 
sort to stronger measures, while there is a hope that any- 
thing will be yielded to reasoning and remonstrance, perhaps 
demand, and will certainly justify, a full exposition to 
South Gar^ina and the nation of the views I entertain of 
this important question, as well as a distinct enunciation of 
the course which my sense of duty will require me to pur- 
sue. 

The ordinance is founded, not on the indefeasible right 
of resisting acts which are plainly unconstitutional, and too 
oppressive to be endured, but on the strange position that 
any one state may not only declare an act of Congress void, 
but prohibit its execution ; that they may do this consist- 
ently with the Constitution ; that the true construction of 
that instrument permits a state to retain its place in the 
Union, and yet be bound by no other of its laws than those 
it may choose to consider as constitutional. It is true, they 
add, that, to justify this abrogation of a law, it must be pal- 
pably contrary to ihe Constitution ; but it is evident that, to 
give the right of resisting laws of that description, coupled 
with the uncontrolled right to decide- what laws deserve that 
character, is to give the power of resisting all laws. For 
as by the theory there is no appeal, the reasons alleged 
by the state, good or bad, must prevail. If it should be 
said that public opinion is a sufficient check against the 
abuse of this power, it may be asked why it is not deemed a 
sufficient guard against the passage of an unconstitutional 
act by Congress. There is, hovvever, a restraint in this last 
case, which makes the assumed power of a state more inde- 
fensible, and which does not exist in the other. There are 
two appeals from an unconstitutional act passed by Con- 
gress — one to the judiciary, the other to the people and the 
states. There is no appeal from the state decision in theo- 
ry ; and the practical illustration shows that the courts are 
closed against an application to review it, both judges and 
jurors being sworn to decide in its favour. But reasoning on 
this subject is surperfluous when our social compact, in ex- 
press term^, declares that the laws of the United States, its 
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Constitution, and treaties made under it, are the supreme 
law of the land ; and, for greater caution, adds, " that the 
judges in every state shall be bound thereby, anything in 
the constitution or laws of any state to the contrary not- 
withstanding." And it may be asserted, without fear of ref- 
utation, that no federative government could exist vnthout a 
similar provision. Look for a moment to the consequence. 
If South Carolina considers the revenue laws unconstitu- 
tional, and has a right to prevent their execution in the port 
of Charleston, there would be a clear constitutional objection 
to their coUection in every other port, and no revenue could 
be collected anywhere ; for all imposts must be equal. It is 
no answer to repeat that an unconstitutional law is no law, so 
long as the question of its legality is to be decided by the state 
itself; for every law operating injuriously upon any local in- 
terest will be perhaps thought, and certainly represented, as 
unconstitutional ; and, as has been shown, there is no appeal. 

If this doctrine had been established at an earlier day, the 
Union would have been dissolved in its infancy. The excise 
law in Pennsylvania, the embargo and non-intercourse law 
in the Eastern States, the carriage-tax in Virginia, were all 
deemed unconstitutional, and were more unequal in their 
operation than any of the laws now complained of ; but, for- 
tunately, none of those states discovered that they had the 
right now claimed by South Carolina. The war into which 
we were forced, to support the dignity of the nation and the 
rights of our citizens, might have ended in defeat and dis- 
grace, instead of victory and honour, if the states, who sup- 
posed it a ruinous and unconstitutional measure, had thought 
they possessed the right of nullifying the act by which it 
was declared, and denying supplies for its prosecution. 
Hardly and unequally as those measures bore upon several 
members of the Union, to the legislatures of none did this 
efficient and peaceable remedy, as it is called, suggest itself. 
The discovery of this important feature in our Constitu- 
tion was reserved to the present day. To the statesmen of 
South Carolina belongs the invention, and upon the citizens 
of that state will, unfortunately, fall the evils of reducing it 
to practice. 

If the doctrine of a state veto upon the laws of the Union 
carries with it internal evidence of its impracticable absurd- 
ity, our constitutional history will also afford abundant proof 
that it would have been repudiated with indignation, had it 
been proposed to form a feature in our goyemment. 
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In oar colonial 8tate,although dependant on another pow- 
er, we very early considered ourselves as connected by 
common interest with each other. Leagues were formed 
for common defence, and before the Declaration of Independ- 
ence, we were known in our aggregate character as thb 
United Colonies op America. That decisive and impor- 
tant step was taken jointly. We declared ourselves a nation 
by a joint, not by several acts ; and when the terms of our 
confederation were reduced to form, it was in that of a sol- 
emn league of several states, by which they agr^ that they 
would, collectively, form one nation for the purpose of con- 
ducting some certain domestic concerns, and all foreign re- 
lations. In the instrument forming that union, is found an 
article which declares that " every state shall abide by the 
determinations of Congress on all questions which by that 
confederation should be submitted to them.'' 

Under the Confederation, then, no state could legally an- 
nul a decision of the Congress, or refuse to submit to its ex- 
ecution ; but no provision was made to enforce these decis- 
ions. Congress made requisitions, but they were not com- 
plied with. The government could not operate ©n individu- 
als. They had no judiciary, no means of collecting revenue. 
But the defects of the Confederation need not be detailed. 
Under its operation, we could scarcely be called a nation. 
"W^ had neither prosperity at home nor consideration abroad. 
This state of things could not be endured, and our present 
happy Constitution was formed ; but formed in vain, if this 
fatal doctrine prevails. It was formed for important objects 
that are announced in the preamble made in the name and 
by the authority of the people of the United States, whose 
delegates framed, and whose conventions approved it. The 
most important among these objects, that which is placed 
first in rank, on which all the others rest, is, " to form a more 
perfect unions Now, is it possible that, even if' there were 
no escpress provision giving supremacy to the Constitution 
and laws of the United States over those of the states, 
it can be conceived that an instrument made for the pur- 
pose of *^ forming a more 'perfect untoii'* than that of the Con* 
federation, cotild be so constructed by the assembled wisdom 
of our country as to substitute for that Confederation a form 
of government dependant for its existence on the local inter- 
est, the party spirit of a state, or of a prevailing faction in a 
state 1 Every man of plain, unsophisticated understanding, 
who hears the question, will give such an answer as will 
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presenre the Union. Metaphysical subtilty, in pm suit of an 
impracticable theory, could alone have devised one that 19 
calculated to destroy it. 

I consider, then, the povtrer to annul a law of the United 
States, assumcKl by one state, incompatible with the ex- 
istence OP the Union, contbuxictbd expressly by thb 

LBTTES OF THB CONSTITUTION, UNAUTHORIZED BY ITS SPIR- 
IT, INCONSISTENT WITH BVBBY PRINCIPLE ON WHICH IT WAS 
FOUNDED, AND DBSTRUCTIVB OF THB ORBAT OBJECT FOR WHICH 
IT WAS FORMED. 

After this general view of the leading principle, we must 
examine the particular application of it which is made in 
the ordinance. 

The preamble rests its justification on these grounds : It 
assumes as a fact, that the obnoxions laws, although they 
purport to be laws for raising revenue, were^ in reality, in- 
tended for the protection of manufactures, which purpose it 
asserts to be unconstitutional ; that the operation of these 
laws is unequal ; that the amount raised by them is greater 
than is required by the wants of the government ; and, 
finally, that<he proceeds are to be applied to objects unau- 
thorized by the Constitution. These are the only causes 
alleged to justify an open opposition to the laws of the 
country, and a threat of seceding from the Union, if any at- 
tempt should be made to enforce them. The first virtually 
acknowledges that the law in question was passed under a 
power expressly given by the Constitution to lay and col- 
lect imposts ; but its constitutionality was drawn in ques- 
tion from the motives of those who passed it. However ap- 
parent this purpose may be in the present case, nothing can 
be more dangerous than to admit the position that an un- 
constitutiond purpose, entertained by the members who as- 
sent to a law enacted under a constitutional power, shall 
make that law void ; for how is that purpose to be ascer- 
tained 1 Who is to make the scrutiny] How often may 
bad purposes be falsely imputed ? in how many cases are 
they concealed by false professions 1 in how many is no dec- 
laration of motive made 1 Admit this doctrine, and you 
give to the states an uncontrolled right to decide, and every 
law may be annulled under this pretext. If, therefore, the 
absurd and dangerous doctrine should be admitted that a 
state may annul an unconstitutional law, or one that it 
deems such, it will not apjdy to the present case. 

The next objection is, that the laws in question operate 
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unequally. This objection may he made with troth to ere- 
ry law that has been or can be passed. The wisdom of man 
never yet contrived a system of taxation that would operate 
with perfect equality. If the unequal operation of a law 
makes it unconstitutional, and if all laws of that description 
may be abrogated by any state for that cause, then, indeed, 
is the Federal Constitution unworthy of the slightest effort 
for its preservation. We have hitherto relied on it as the 
perpetual bond of our Union. We have received it as the 
work of the assembled wisdom of the nation. We have 
trusted to it as to the sheet-anchor of our safety, in the stormy 
times of conflict with a foreign or domestic foe. We have 
looked to it with sacred awe as the palladium of our liber- 
ties, and, with all the solemnities of religion, have pledged 
to each other our lives and fortunes here, and our hopies of 
happiness hereafter, in its defence and support. Were we 
mistaken, my countrymen, in attaching this importance to 
the Constitution of our country? Was our devotion paid 
to the wretched, inefficient, clumsy contrivance which this 
new doctrine would make it 1 Did we pledge ourselves to 
the support of an airy nothing — a bubble that must be blown 
away by the first breath of disaffection 1 Was this self-de- 
stroying, visionary theory, the work of the profound states- 
men, the exalted patriots, to whom the task of a constitu- 
tional reform was intrusted 1 Did the name of Washing- 
ton sanction, did the states deliberately ratify, such an anom- 
aly in the history of fundamental legislation 1 No. We 
were not mistaken ! The letter of this great instrument is 
free from this radical fault : its language directly contra- 
dicts the imputation : its spirit— its evident intent contra- 
dicts it. No, we did not err ! Our Constitution does not 
contain the absurdity of giving power to make laws, and an- 
other power to resist them. The sages, whose memory 
will always be reverenced, have given us a practical, and, as 
they hoped, a permanent constitutional compact. The father 
of iiis country did not affix his revered name to so palpable 
an absurdity. Nor did the states, when they severally rat- 
ified it, do so under the impression that a veto on the laws 
of the United States was reserved to them, or that they 
couW exercise it by implication. Search the debates. in all 
their conventions — examine the speeches of the most zeal- 
ous opposers of Federal authority — look at the amendments 
that were proposed. They are all silent — not a syllable ut 
tered, not a vote given, not a motion made, to correct the 
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explicit supremacy given to the laws of the Union oyer 
those of the states — or to show that implication, as is now- 
contended, could defeat it. No, we have not erred ! The 
Constitution is still the object of our reverence, the bond of 
our Union, our defence in danger, the source of our prosper- 
ity in peace. It shall descend, as we have received it, un- 
corrupted by sophistical construction, to our posterity ; and 
the sacrifices of local interest, of state prejudices, of per- 
sonal animosities, that were made to^bring it into existence, 
will again be patriotically ofiered for its support. 

The two remaining objections made by the ordinance to 
these laws are, that the sums intended to be raised by them 
are greater than are required, and that the proceeds will be 
unconstitutionally employed. The Constitution has given 
expressly to Congress the right of raising revenue, and of 
determining the sum the public exigencies will require. The 
states have no control over the exercise of this right, other 
than that which results from the power of changing the rep- 
resentatives who 'abuse it, and thus procure redress. Con- 
gress may undoubtedly abuse this discretionary power, but 
5ie same may be said of others with which they ai'e vested. 
Yet the discretion must exist somewhere. The Constitu- 
tion has given it to the representatives of all the people, 
checked by the representatives of the states, and by the ex- 
ecutive power. The South Carolina construction gives it 
to the Legislature or the convention of a single state, where 
neither the people of the different states, nor the states in 
their separate capacity, nor the chief magistrate elected by 
the people, have any representation. Which is the most 
discreet disposition of the power 1 I do not ask you, fellow- 
citizens, which is the constitutional disposition — that instru- 
ment speaks a language not to be misunderstood. But if 
you were assembled in general convention, which would you 
think the safest depository of this discretionary power in the 
last resort 1 Would you add a clause giving it to each of 
the states, or would you sanction the wise provisions already 
made by your Constitution 1 If this should be the result of 
your deliberations when providing for the future, are you — 
can you — be ready to risk all that we hold dear, to establish, 
for a temporary and a local purpose, that which you must ac- 
knowledge to be destructive, and even absurd, as a general 
provision 1 Carry out the consequences of this right vest- 
ed in the different states, and you must perceive that tbe 
crisis your conduct presents at this day would recur when- 
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ever any law of the United States displeased any of the 
states^ and that we should soon cease to be a nation. 
• The ordinance, with the same knowledge of the future 
' that characterizes a former objection, tells you that the pro- 
ceeds of the tax will be unconstitutionally applied. If this 
could be ascertained with certainty, the objection would, 
with more propriety, be reserved for the law so applying the 
proceeds, but surely cannot be urged against the laws levy- 
ing the duty. 

These are the allegations contained in the ordinance. Ex- 
amine them seriously, my fellow-citizens— judge for your- 
selves. I appeal to you to determine whether they are so 
clear, so convincing, as to leave no doubt of their correct- 
ness ; and even if you should come to this conclusion, how 
far they justify the reckless, destructive course, which you 
are directed to pursue. Review these objections, and the 
conclusions drawn from them, once more. What are they 1 
Every law, then, for raising revenue, according to the South 
Carolina ordinance, may be rightfully annulled, unless it be 
so framed as no law ever will or can be framed. Congress 
have a right to pass laws for raising revenue, and each state 
has a right to oppose their execution — two rights directly 
opposed to each other ; and yet is this absurdity supposed 
to be contained in an instrument drawn for the express pur- 
pose of avoiding collisions between the states and the Gen- 
eral Government, by an assembly of the most enlightened 
statesmen and purest patriots ever imbodied for a similar 
purpose. 

In vain have these sages declared that Congress shall 
have power to lay and collect taxes, duties, imposts, and ex- 
cises ; in vain have they provided that they shall have power 
to pass laws which shall be necessary and proper to carry 
those powers into execution ; that those laws and that Con- 
stitution shall be the " supreme law of the land ; and that 
the judges in every state shall be bound thereby, anything in 
the constitution or laws of any state to the contrary not- 
withstanding." In vain have the people of the several 
states solemnly sanctioned these provisions, made them 
their paramount law, and individually sworn to support them 
whenever they were called on to execute any office. Vain 
provisions ! ineffectual restrictions ! vile profanation of 
oaths ! miserable mockery of legislation ! if a bare major- 
ity of the voters in any one state may, on a real or sup- 
posed knowledge of the intent with which a law has been 
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passed, declsre themsdves free from its operations— saj 
here it gives too little, there too much, and operates une- 
qually — ^here it suffers articles to be free that ought to be 
taxed, there it taxes those that ought to be free — ^in this 
case the proceeds are intended to be applied to purposes 
which we do not approve, in that the amount raised is more 
than is wanted. Congress, it is true, are invested by the 
Constitution with tiie right of deciding these questions ac- - 
cording to their sound discretion. Congress is composed 
of the representatives of all the states, and of all the people 
of all the states ; but we, part of the people of one state, to 
whom the Constitution has given do power on the subject, 
from whom it has expressly tafcen it away— -w?c, who have 
solemnly agreed that this Constitution shall be our law — 
we, most of whom have 8*»om to support it — toe now -abro- 
gate this law, and swear, and force others to swear, that it 
shall not be obeyed ; and we do this, not because Congress 
have no right to pass such laws — this we do not allege — bat 
because they have passed them with improper views. They 
are unconstitutional from the motives of those who passed 
them, which we can never with certainty know, from their 
unequal operation ; although it is impossible^ from the na- 
ture of things, that they should be equal ; and from the dis- 
position which we presume may be made of their proceeds, 
although that disposition has not been declared. This is 
the plain meaning of the ordinance in relation to laws 
which it abrogates for alleged unconstitutionality. But it 
does not stop there. It repeals, in express terms, an im- 
portant part of the Constitution itself, and of laws passed 
to give it effect, which have never been alleged to be un- 
constitutional. The Constitution declares that the judicial 
powers of the United States extend to cases arising under 
the laws of the United States, and that such laws, the Con- 
stitution, and treaties, shall be paramount to the state con- 
stitutions and laws. The judiciary act prescribes the mode 
by which the case may be brought before a court of the 
United States, by appeal, when a state tribunal shall de- 
cide against this provision of the Constitution. The ordi- 
nance declares there shall be no appeal ; makes the state 
law paramount to the Constitution and laws of the United 
States ; forces judges and jurors to swear that they will dis- 
regard their provisions ; and even makes it penal in a suiter 
to attempt relief by^ppeal. It farther deckunes that it shall 
not be lawful for the authorities of the United States, w of 
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that state, to enforce the payment of duties imposed by the 
revenue laws within its limits. 

Here is a law of the United States, not even pretended to 
be unconstitutional, repealed by the authority of a small ma- 
jority of the voters of a single state. Here is a provision 
of the Constitution which is solemnly abrogated by the same 
authority. 

On such expositions and reasonings the ordinance grounds, 
not only an assertion of tbe right to annul the laws of which 
it complains, but to enforce it by a threat of seceding from 
the Union, if any attempt is made to execute them. 

This right to secede is deduced from the nature of the 
Constitution, which, they say, is a compact between sover- 
eign states, who have preserved their whole sovereignty, 
and, therefore, are subject to no isuperior; that, because 
they made the compact, they can break it when, in their 
opinion, it has been departed from by the other states. Fal- 
lacious as this course of reasoning is, it enlists state pride, 
and finds advocates in the honest prejudices of those who 
have not studied the nature of our government sufficiently 
to see the radical error on which it rests. 

The people of the United States formed the Constitution, 
acting through the state legislatures in making the compact, 
to meet and discuss its provisions, and acting in separate 
conventions when they ratified those provisions ; but the 
terms used in its construction show it to be a government 
in which the people of all the states collectively are repre- 
sented. We are one people in the choice of the President 
and Vice-president. Here the states have no other agency 
than to direct the mode in which the votes shall be given. 
The candidates having the majority of all the votes are cho- 
sen. The electors of a majority of stz^tes may have giv- 
en their votes for one candidate, and yet another may be 
chosen. The people, then, and not the states, are repre- 
sented in the executive branch. 

In the House of Representatives there is this difference, 
that the people of one state do not, as in the case of President 
and Vice-president, all vote for the same officers. The peo- 
ple of all the states do not vote for all the members, each 
state electing only its own representatives. But this cre- 
ates no material distinction. When chosen, they are all 
representatives of the United States, not representatives of 
the particular state from which they come. They are paid 
by the United States, not by the state ; nor are they ac 
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countable to it for anj act done in the performance of their 
legislative functions ; and, however they may in practice, 
as it is their duty to do, consult and prefer the interests of 
their particular constituents when they come in conflict with 
any other partial or local interest, yet it is their first and 
highest duty, as representatives of the United States, to 
promote the general good. 

The Constitution of the United States, then, forms a gov- 
srnmenty not a league'; and whether it be formed by com- 
pact between the states, or in any other manner, its charac- 
ter is the same. It is a government in which all the people 
are represented', which operates directly on the people indi- 
vidually, not upon the states : they retained all the power 
they did not grant. But each state having expressly parted 
with so many powers as to constitute, jointly with the oth- 
er states, a single nation, cannot from that period possess 
any right to secede, because such secession does not break 
a league, but destroys the unity of a nation ; and any injury 
to that unity is not only a breach which would result from 
the contravention of a compact, but it is an oflfence against 
the whole Union. To say that any state may at pleasure 
secede from the Union, is to say that the United States are 
not a nation ; because it would be a solecism to contend 
that any part of a nation might dissolve its connexion with 
the other parts, to their injury or ruin, without committing 
any offence. Secession, like any other revolutionary act, 
may be morally justified by the extremity of oppression ; 
but to call it a constitutional right is confounding the mean- 
ing of terms, and can only be done through gross error, or 
to deceive those who are willing to assert a right, but would 
pause before they make a revolution, or incur the penalties 
consequent on a failure. 

Because the Union was formed by compact, it is said the 
parties to that compact may, when they feel themselves ag- 
grieved, depart from it ; but it is precisely because it is a 
compact that they cannot. A compact is an agreement or 
binding obligation. It may, by its terms, have a sanction or 
penalty for its breach, or it may not. If it contains no sanc- 
tion, it may be broken with no other consequence than moral 
guilt : if it have a sanction, then the breach incurs the desig- 
nated or implied penalty. A league between independent na- 
tions, generally, has no sanction other than a moral one ; or, 
if it should contain a penalty, as there is no common supe- 

ior, it cannot be enforced. A government, on the contrary, 
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always has a sanction, expressed or implied ; and in our 
case, it is both necessarily implied and expressly given. An 
attempt by force of arms to destroy a government is an of- 
fence, by whatever means the constitutional compact may 
have been formed ; and such government has the right, by 
the law of self-defence, to pass acts for punishing the offend- 
er, unless that right is modified, restrained, or resumed by 
the constitutional act. In our system, although it is modi- 
fied in the case of treason, yet authority is expressly given 
to pass all laws necessary to carry its powers into effect, 
and under this grant provision has been made for punishing 
acts which obstruct the due administration of the laws. 

It would seem superfluous to add anything to show the 
nature of that union which connects us ; but, as erroneous 
opinions on this subject are the foundation of doctrines the 
most destructive to our peace, I must give some farther de- 
velopment to my views on this subject. No one, fellow- 
citizens, Jias a higher reverence for the reserved rights of 
the states than the magistrate who now addresses you. No 
one would make greater personal sacrifices, or official exer- 
tions, to defend them from violation ; but equal care must 
be taken to prevent on their part an improper interference 
with, or resumption of, the rights they have vested in the 
nation. The line has not been so distinctly drawn as to 
avoid doubts in some cases of the exercise of power. Men 
of the best intentions and soundest views may differ in their 
construction of some parts of the Constitution, but there 
are others on which dispassionate reflection can leave no 
doubt. Of this nature appears to be the assumed right of 
secession. It rests, as we have seen, on the alleged undi- 
vided sovereignty of the states, and on their having formed 
in this sovereign capacity a compact which is called the 
Constitution, from which, because they made it, they have 
the right to secede. Both of these positions are erroneous, 
and some of the arguments to prove them so have been an- 
ticipated. 

The states severally have not retained their entiie sover- 
eignty. It has been shown that, in becoming parts of a ca- 
tion, not members of^a league, they surrendered many of 
their essential parts of sovereignty. The right to make 
treaties, declare war, levy taxes, exercise exclusive judi- 
cial and legislative powers, were all of them functions of 
Bovereign power. The states, then, for all these important 
purposes, were no longer sovereign. The allegiance of theif 
G o 
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citizens was transferred, in the first instance, to the govern- 
ment of the United States ; they became American citizens^ 
and owed obedience to the Constitution of the United States, 
and to laws made in conformity with the powers it vested 
in Congress. This last position has not been, and cannot 
be denied. How, then, can that state be said to be sover- 
eign and independent, whose citizens owe obedience to laws 
not made by it, and whose magistrates are sworn to disre- 
gard those laws when they come in conflict with those 
passed by another 1 WQiat shows conclusively that the 
states cannot be said to have reserved an undivided sover- 
eignty is, that they expressly ceded the right to punish trea- 
son — not treason against their separate power — but treason 
against the United States. Treason is an offence against 
sovereignty, and sovereignty must reside with the power to 
punish it. But the reserved rights of the states are riot less 
sacred because they have for their common interest made 
the General Government the depository of these powers. 
The unity of our political character (as has been slfown for 
another purpose) commenced with its very existence. Un- 
der the royal government we had no separate character^- 
our opposition to its oppressions began as United Colonies. 
We were the United States under the Confederation, and 
the name was perpetuated, and the Union rendered more 
perfect by the Federal Constitution. In none of these sta- 
ges did we consider ourselves in any other light than as 
forming one nation. Treaties and alliances were made in 
the name of all. Troops were raised for the joint defence. 
How, then, with all these proofs that, under all changes of our 
position, we had, for designated purposes and with defined 
powers, created national governments — how is it, that the 
most perfect of those several modes of union should now be 
considered as a mere league, that may be dissolved at pleas- 
ure 1 It is from an abuse of terms. Compact is used as 
synonymous with league, although the true term is not em- 
ployed, because it would at once shqw the fallacy of the rea- 
soning. It would not do to say that our Constitution was 
only a league ; but it is laboured to prove it a compact 
(which in one sense it is), and then to ^rgue that, as a league 
is a compact, every compact between nations must of course 
be a league, and that from such an engagement every sover- 
eign power has a right to recede. But it has been shown 
that in this sense the states are not sovereigh, and that 
even if they were, and the National Constitution had been 
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fonned by compact, there would be no right in any one state 
lo exonerate itself from its obligations. 

So obvious are the reasons which forbid this secession, 
that it is necessary only to allude to them. The Union was 
formed for the benefit of all. It was produced by mutual 
sacrifices of interests and opinions. Can those sacrifices 
be recalled 1 Can the states who magnanimously surren- 
dered their title to the territories of the West recall the 
grant 1 Will the inhabitants of the inland states agree to 
pay the duties that may be imposed without their assent by 
those on the Atlantic or the gulf, for their own benefit 1 
Shall there be a free port in one state, and onerous duties 
in another 1 No one believes that any right exists in a sin- 
gle state to involve all the others in these, and countless 
other evils, contrary to the engagements solemnly made. 
Every one must see that the other states, in self-defence, 
must oppose, at all hazards. 

These are the alternatives that are presented by the con- 
vention : a repeal of all the acts for raising revenue, leaving 
the government without the means of support ; or an acqui- 
escence in the dissolution of the Union by the secession of 
one of its members. When the first was proposed, it was 
known that it could not be listened to for a moment. It 
was known that, if force was applied to oppose the execution 
of the laws, that it must be repelled by force ; that Congress 
could not, without involving itself in disgrace, and the coun- 
. try in ruin, accede to the proposition ; and yet, if this is not 
done in a given day, or if any attempt is made to execute 
the laws, the state is, by the ordinance, declared to be out 
of the Union. The majority of a convention assembled for 
the purpose have dictated these terms, or, rather, this re- 
•^ection of all terms, in the name of the people of South Car- 
olina. It is true that the governor V the state speaks of 
the submission of their grievances to a convention of all the 
states, which, he says, they " sincerely and anxiously seek 
and desire.'' Yet this obvious and constitutional mode of 
obtaining the sense of the other states on the construction 
of the Federal compact, and amending it, if necessary, has 
never been attempted by those who have urged the state on 
this destructive measure. The state might have proposed 
the call for a general convention to the other states ; and 
Congress, if a sufilcient number of them concurred, must 
have calted it. But the first magistrate of South Carolina, 
when he expressed a hope that, '* on a review by Congress 
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and the fanotkmaries of the General Government of the mer- 
its of the controversy," such a convention will be accorded 
to them, must have known that neither Congreaa nor any 
functionary of the General Government has authority to caU 
such a convention, unless it be demanded by two thirds of 
the states. This suggestion, then, is another instance ol 
the reckless inattention to the provisions of the Constitu- 
tion with which this crisis has been madly hurried on, or 
of the attempt to persuade the people that a constitutional 
remedy had been sought and refused. If the Legislature of 
South Carolina '* anxiously desire" a general convention to 
consider their complaints, why have they not made applica- 
tion for it in the way the Constitution points out ? The as- 
sertion that they " earnestly seek" it is completely negatived 
by the omission. 

This, then, is the position in which we stand. A small 
majority of the citizens of one state in the Union have elect- 
ed delegates to a state convention : that convention has or- 
dained that all the revenue laws of the United States must 
be repealed, or that they are no longer a member o£ tlie 
Union. The governor of that state has recommended to the 
Legislature the raising of an army to carry the secession 
into effect, and that he may be empowered to give clearan- 
ces to vessels in the name of the state. No act of violent 
opposition to the laws has yet been committed, but such a 
state of things is hourly apprehended ; and it is the intent of 
this instrument to proclaibc, not only that the duty imposed 
on me by the Constitution ** to take care that the laws be 
faithfully executed," shall be performed to the extent of 
the powers already vested in me by law, or of such other 
as the wisdom of Congress shall devise and intrust to me 
for that purpose, but to warn the citizens of South Caroli- 
na, who have been deKided into an opposition to the laws, 
of the danger they will incur by obedience to<he illegal and 
disorganizing ordin^ce of the convention ; to exhort those 
who have refused to support it to persevere in their deter- 
mination to uphold the Constitution and laws of their coun- 
try, and to point out to all the perilous situation into which 
the good people of that state have been led ; and that the 
course they are urged to pursue is one of ruin and disgrace 
to the veiy state whose rights they affect to support. 

Fellow-citizens of my native state ! let me not only ad- 
monish you, "as the first magistrate of our common country* 
not to incur the penalty of its laws, but use the influence 

Digitized by VjOOQIC 



APPENDIX. 389 

^hat a father would over his children whom he saw rushing 
to certain ruin. In that paternal language, with that pater- 
nal feeling, let me tell you, my CQuntr3rmen, that you are de- 
luded by men who are either deceived themselves or wisli 
to deceive you. Mark under what pretences you have been 
led on to the brink of insurrection and treason, on which you 
stand ! First, a diminution of the value of your staple com- 
modity, lowered by over-production in other quarters, and 
the consequent diminution in the value of your lands, were 
the sole effect of the tariff laws. The effect of those laws 
are confessedly injurious, but the evil was greatly exaggera- 
ted l?y the unfounded theory you were taught to believe, that 
its burdens were in proportion to your exp(»rts, not to your 
consumption of impc»ted articles. Your pride was roused 
by the assertion that a submission to those laws was a state 
of vassalage, and that resistance to them was equal, in pa- 
triotic merit, to the opposition our fathers offered to the op- 
pressive laws of Great Britain. You were told that this 
opposition might be peaceably — ^might be constitutionally 
made ; that you might enjoy all the advantages of the Union, 
and bear none of its burdens. 

Eloquent appeals to your passions, to your state pride, to 
your native courage, to your sense of reai injury, were used 
to prepare you for the period when the mask which con- 
ceaded the hideous features of disunion should be taken off. 
It fell, and you were made to look with complacency on ob- 
jects which, not long since, you would have regarded with 
horror. Look back at the arts which have brought you to 
this state — look forward to the consequences to which it 
must inevitably lead ! Look back to what was first told 
you as an inducement to enter into this dangerous course. 
The great political truth was repeated to you, that you had 
the revolutionary right of resisting all lav^ that were palpa- 
bly unconstitutional and intolerably oppressive : it was ad- 
ded that the right to nullify a law rested on the same prin- 
ce, but that it was a peaceable remedy ! This character 
which was given to it, made you receive, with too much con- 
fidence, the assertions that were made of the unconstitution- 
ality of the law, and its oppressive effects. Mark, my fel- 
low-citizens, that by the admission of your leaders, the un- 
constitutionality must be palpable J or it will not justify either 
resistance or nullification ! What is the meaning of the 
word palpable, in the sense in which it is here used 1 — that 
which is apparent to every one • that which no man of or- 
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dfnary intellect will fhfl to perceiye. Is the nnconstitntioii- 
ality of these laws of that description 1 Let those among 
your leaders who once approved and advocated the princi- 
ple of protective duties, answer the question ; and let them 
choose whether they will be considered as incapable then of 
perceiving that which must have been apparent to every 
man of common understanding, or as imposing upon your 
confidence, and endeavouring to mislead you now. In either 
case, they are unsafe guides in the perilous path they urge 
you to tread. Ponder well on this circumstance, and you 
will know how to appreciate the exaggerated language they 
address to you. They are not champions of liberty, emulating 
the fame of our revolutionary fathers ; nor are you an op- 
pressed people, contending, as they repeat to you, against 
worse than colonial vassalage. You are free members of a 
flourishing and happy Union. There is no settled design to 
oppress you. You have, indeed, felt the unequal operation 
of laws which may have been unwisely, not unconstitution- 
ally passed ; but that inequality must necessarily be remo- 
ved. At the very moment when you were madly urged on 
the unfortunate course you have begun, a change in public 
opinion had commenced. The nearly approaching payment 
of the public debt, and the consequent necessity of a diminu- 
tion of duties, had already produced a considerable reduc- 
tion, and that, too, on some articles of general consumption 
in your state. The importance of this change was under- 
stood, and you were authoritatively told that no farther al- 
leviation of your burdens was to be expected, at the very 
time when the condition of the country imperiously demand- 
ed such a modification of the duties as should reduce them 
to a just and equitable scale. But, as if apprehensive of 
the ^ect of this change in allaying your discontents, you 
were precipitated into the fearful state in which you now 
find yourselves. 

I have urged you to look back to the means that were used 
to hurry you on to the position you have now assumed, and 
forward to the consequences it will produce. Something 
more is necessary. Contemplate the condition of that coun- 
try of which you still form an important part ! Consider its 
government, uniting in one bond of common interests and 
general protection so many diflferent states, giving to all 
their inhabitants the proud title of American citizens, pro- 
tecting their commerce, securing their literature and thdr 
arts, facilitating their intercon^munication, defending their 
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iTontiers, and making their, name respected in the remotest 
parts of the earth ! Consider the extent of its territory, its 
increasing and happy population, its advance in arts, which 
render life agreeable, and the sciences, which elevate the 
mind ! See education spreading the lights of religion^ hu- 
manity, and general information into every cottage in this 
wide extent of our territories and states ! Behold it as the 
asylum where the wretched and the oppressed find a refuge 
and support ! Look on this picture of happiness and hon- 
our, and say, We, too, are citizens of America ; Carolina 
is one of these proud states : her arms have defended, her 
best blood has cemented this happy Union ! And then add, 
if you can, without horror and remorse, this happy Union 
we will dissolve ; this picture of peace and prosperity we 
will deface ; this free intercourse we will interrupt ; these 
fertile fields we will deluge with blood ; the protection of 
that glorious flag we renounce ; the very names of Ameri- 
cans we discard. And for what, mistaken men ! — for what 
do you throw away these inestimable blessings — for what 
would you exchange your share in the advantages and hon- 
our of the Union 1 For the dream of a separate independ- 
ence — a dream interrupted by bloody conflicts with your 
neighbours, and a vile dependance on a foreign power. If 
your leaders could succeed in establishing a separation, 
what would be your situation 1 Are you united at home — 
are you free from the apprehension of civil discord, with all 
its fearful consequences'? Do our neighbouring republics, 
every day suffering some new revolution, or contending with 
some new insurrection — do they excite your envy 1 But the 
dictates of a high duty oblige me solemnly to announce that 
jou cannot succeed. 

The laws of the United States must be executed. I have 
no discretionary power on the subject — my duty is emphat- 
ically pronounced in the Constitution. Those who told you 
that you might peaceably prevent their execution, deceived 
you — ^they could not have been deceived themselves. They 
know that a forcible opposition could alone prevent the ex- 
ecution of the laws, and they know that such opposition 
must be rejjelled. Their object is disunion ; but be not de- 
ceived by names ; disunion, by armed force, is treason. 
Are you really ready t? incur its guilt 1 If you are, on the 
heads of the instigators of the act be the dreadful consequen- 
ces — on their heads be the dishonour, but on yours may fall 
the punishment— on your unhappy st^te will inevitably fail 
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all the eviTs of the conflict you force upon the goyemment 
of your country. It cannot accede to the mad project of 
disunion of which yon would be the first victims — ^its first 
magistrate cannot, if he would, avoid the performance of his 
duty — ^the consequence must be fearful for you, distressing 
to your fellow-citizens here, and to the friends of good gov- 
, emment throughout the world. Its enemies have beheld our 
prosperity with a vexation they could not conceal : it was 
a standing refutation of their slavish doctrines, and they will 
point to our discord with the triumph of malignant joy. It 
is yet ii. your power to disappoint them. There is yet time 
to show that the descendants of the Pinckneys, the Sump- 
ters, the Rutledges, and of the thousand other names which 
adorn the pages of your revolutionary history, will not aban- 
don that Union to support which so many of them fought, 
and bled, and died. I adjure you, as you honour their mem- 
ory — as you love the cause of freedom, to which they dedi- 
cated their lives — as you prize the peace of your country, 
the lives of its best citizens, and your own fair fame, to re- 
trace your steps. Snatch from the archives of your state 
the disorganizing edict of its convention ; bid its members 
to reassemble and promulgate the decided expressions of 
your will to remain in the path which alone can conduct you 
to safety, prosperity, and honour ; tell them that, compared 
to disunion, all other evils are light, because that brings with 
it an accumulation of all ; declare that you will never take 
the field unless the star-spangled banner of your country 
shall float over you ; that you will not be stigmatized when 
dead, and dishonoured and scorned while you live, as the 
authors of the first attack on the Constitution of your coun- 
try ! Its destroyers you cannot be. You may disturb its 
peace — ^you may interrupt the course of its prosperity — ^you 
may cloud its reputation for stability — but its tranquillity 
will be restored, its prosperity will return, and the stain 
upon its national character will be transferred, and remain 
an eternal blot on the memory of those who caused the dis- 
order. 

. Fellow-citizens 8f the United States ! The threat of un- 
hallowed disunion — the names of those, once respected, by 
whom it is uttered — the array of military force to support 
it— denote the approach of a crisis tn our affairs on which 
the continuance of our unexampled prosperity, our political 
existence, and perhaps that of all free governments, may 
depend. The conjunction demanded a free, a full, and ex- 
plicit enunciation, n«t only of my intentions, but of my prin- 
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ciples of action ; and as the claim was asserted of a right 
by a state to annul the laws of the Union, and even to se- 
cede from it at pleasure, a frank exposition of my opinions 
in relation to the origin and form of our government, and the 
construction I give to the instrument by which it was crea- 
ted, seemed to be proper. Having the fullest confidence in 
the justness of the legal and constitutional opinion of my 
duties which has been expressed, I rely with equal confi- 
dence on your undivided support in my determination to ex- 
ecute the laws — to preserve the Union by all constitutional 
means — tq arrest, if possible, by moderate but firm meas- 
ures, the necessity of a recourse to force ; and, if it be the 
will of Heaven that the recurrence of its primeval curse on 
man for the bedding of a brother's blood should fall upon 
our land, that it be not called down by any offensive act on 
the part of the United States. 

Fellow-citizens ' The momentous case is before you. 
On your undivided support of your government depends 
the decision of the great question it involves, whether 
your sacred Union wDl be preserved, and the blessings it 
secures to us as one people shall be perpetuated. No one 
can doubt that the unanimity with which that decision will 
be expressed will be such as to inspire new confidence in 
Kepublican institutions, and that the prudence, the wisdom, 
and the courage which it will bring to their defence, will 
transmit them unimpaired and invigorated to our children. 
May the great Ruler of nations grant that the signal bless- 
ings with which He has favoured ours may not, by the mad- 
ness of party or personal ambition, be disregarded and lost ; 
and may His wise providence bring those who have pro- 
duced this crisis to see the folly, before they feel the mis- 
ery of civil strife ; and inspire a returning veneration for 
that Union which, if we may dare to penetrate His designs. 
He has chosen as the only means of attaining the high des- 
tinies to which we may reasonably aspire. 
In testimony whereof, I have caused the seal of the Uni- 
ted States to be hereimto aflixed, having signed the 
same with my hand. 
Done at the city of Washington this 10th day of Decem- 
ber, in the year of our Lord one thousand eight hun- 
dred and thirty-two, and of the Independence of the 
United States the fifty-seventh. 

ANDREW JACKSON. 
By the President : 
Edw. Livingston, Serrctary of fUU.^^Q^^^^^ 
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OPINION AS TO THE CONSTITUTIONAL VALIDITY OF THE 
LAWS OF NEW-YORK GRANTING EXCLUSIVE PRIVILEGES 
OF STEAM NAVIGATION. 

On considering the case submitted to me on behalf of 
Mr. Gibbons, I am of opinion that he has a perfect right, 
founded on the documents, of which copies are appended to 
the case, to navigate his steamboats on all the waters of this 
state, which it enjoys in common with NewrJersey, and 
which communicate either with a port or place in the State 
of New- York, or empty into the Atlantic Ocean ; and that 
such right is not taken away, affected, or impaired by the 
legislative grant to Messrs. Livingston and Fulton. I should, 
therefore, advise Mr. Gibbons, instead of making the appli- 
cation he contemplates to the Legislature, to bring the 
questions at issue between him and its grantees, to trial in 
the courts of the United States The reasons that goTem 
my opinion I shall briefly state. 

The case of Livingston and Fulton vs. Van Ingen and oth- 
ers (9 Johns. Rep., 507) furnishes, as I humbly conceive, 
no inferences hostile to the claim of Mr. Gibbons ; but, pn^ 
erly considered, strengthens the arguments which occmr to 
me in support of this right. The great question in that 
cause was twofold, viz. : Whether the grant to Livingston 
and Fulton was absolutely void, as made in contravention 
of the constitutional powers of Congress, first, " To pro- 
mote the progress of science and the useful arts ;" and, sec- 
ondly, whether it were repugnant to the power vested in 
Congress "to regulate commerce." 

I. On the first point, the court decided that the grant was 
not absolutely void, on two grounds : firstf that, considering 
Messrs. Livingston and Fulton as inventors, the state had a 
concurrent right with Congress to reward them as invent- 
ors, by the grant of exclusive privileges ; secondly, that, con- 
sidering them not as inventors, but as possessors and im- 
porters of a foreign invention, the state had an independent 
power to reward them as such ; which power had not been 
ceded to Congress at all. 

^ It must be borne in mind, that Van Ingen and his associ- 
ates showed no right or title whatever ; and, for aught that 
appears, their mode of applying the steam-engine in the 
navigation of their boats was the same that had alrea4 
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been introduced by Livingston and Fulton. Throughout 
the whole discussion, the powers of the state were assimi- 
lated to the powers of Congress ; and two of the learned 
judges, by whom opinions were delivered, Mr. Justice 
Thompson and ]^r. Justice Yates, explicitly admit that the 
state powers can only be legitimately exercised in harmony 
with, and in subordination to, the superior power of Congress. 
In strict reasoning, therefore, no more can be inferred from 
the decision of the Court of Errors than that the grant to 
Livingston and Fulton is so far valid as to secure to them, 
and their representatives, an exclusive right to that peculiar 
mode of navigating vessels by steam or fire which they intro- 
duced into practice, and of which the act of March, 1798, states 
Mr. Livingston to be in possession. Such is the extent of the 
constitutional power of Congress, to which the state powers 
are resembled ; and it is oiUy by this limited construction 
of the grant that the reasoning of the learned judges can be 
rendered applicable and consistent. As it is, then, only that 
a " collision" between this exercise of the state sovereignty 
and the constitutional power of Congress can possibly be 
prevented, certainly the Court of Errors* has not said, nor 
is there any ground for supposing that it meant to say, that 
the state, by virtue, either of its concurrent power to re- 
ward inVentors, or its independent power to reward the im- 
porters of foreign inventions, can prohibit the introduction 
and use, within its jurisdiction, of all future inventions, al- 
though secured by patent, in relation to the same object ; or, 
by a still more violent stretch of authority, transfer the ex- 
elusive right to such inventions from the patentee to the 
legislative favourite. Yet, if the terms of the original 
grant to Messrs. Livingston and Fulton, and of the various 
laws passed to enlarge and secure that grant, are to be ta- 
ken in their literal extent, such was to be their operation. 

By the act of March, 1798, all the privileges granted before 
to John Fitch and his representatives were transferred to Mr. 
Livingston. These privileges were " the sole and exclusive 
right of constructing, making, using, employing, or naviga- 
ting all, and every species or kind of boats or water-craft, 
which might be urged or propelled through the waters of 
this state, by force of fire or steam, in all creeks, rivers, &c., 
within the territory and jurisdiction of this state." It must 
be remembered, that the grant to Fitch was made previous- 
ly to the adoption of the present Federal Constitution, and be 
<ore the state had surrendered this portion of its sovereign- 
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ty to the Greneral Government ; while it remained in full and 
acknowledged possession of the powers to reward genius 
and skill, and to encourage and foster navigation and com- 
merce, by the means resorted to in favour of John Fitch. 
But she had ceded those powers, which, to be efiectual, 
must be exclusive, to the United States, before the monopo- 
ly — for this is the proper, though odious term, by which such 
grants should be designated — was attempted to be vested 
in Messrs. Livingston and Fulton. The only limitation of 
this monopoly of navigation is, that steam or fire be made 
use of as me propelling force ; and the general terms of the 
grant comprehend every possible mode of producing and ap- 
plying that force, which human ingenuity has discovered or 
can invent. 

By the act of 1808, creating the forfeiture, it is declared 
that " no person or persons, without the license of the per- 
sons entitled to the exclusive right, shall navigate on the wa- 
ters of this state, or within the jurisdiction thereof, any boat 
or vessel moved by steam or fire." Thus the introduction 
into this state of any future invention, however original or 
valuable, in navigating vessels by steam or fire, is in terms 
prohibited without the sanction of the individuals in whom 
the right to employ all such inventions is exclusively vested. 
The very ground on which invention is to work is seized 
upon and preoccupied, and an exclusive privilege given, 
which not only prevents the future reward of security to in- 
ventors, but, in one important region, would stop the prog- 
ress of discovery itself. The very elements by which im- 
provements can be made is monopolized, and the occasion 
snatched from Congress of exercising the power given to it 
by the Constitution. Now, if this can be dono in one state, 
in relation to any one subject, why may it not be done in 
all, and in relation to all 1 Where are we to fix the limit 
of state power 1 Why may not the states, respectively, 
grant monopolies embracing all the possible elements and 
materials, of which inventions can be framed, and every 
possible subject upon which ingenuity can operate? and 
thus anticipate and frustrate, in totOy the exercise of the con- 
stitutional power of Congress, to secure an exclusive right to 
inventors. 

It may be said that this is an extreme and improbable 

supposition. I admit it to be improbable that the states 

will attempt such an exercise of power ; but it is by ex- 

, treme cases, or, to speak with more propriety, it is by pur- 
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smng a doctrine to its legitimate consequences, that we are 
frequently best enabled to detect or illustrate its absurdity. 
If the constitutional power of Congress can be taken away 
by the grant of a state monopoly in any case,-! am at a loss 
to conceive why it may not, by similar means, be taken 
away in all cases. The principle once admitted, the conse- 
quence, of necessity, follows. It was affirmed in argument, 
by one of the learned counsel* by whom the claim of Messrs. 
Livingston and Fulton was so ably vindicated in the Court 
of Errors, that the only effect of a patent is to confer on the 
inventor an exclusive right of property in his discovery ; that, 
at common law, an invention or discovery is converted into 
a chattel, a subject to which a right of property can attach. 
The exercise, however, of this right of property is, as it was 
said, still liable to be controlled and regulated by the muni- 
cipal laws of the several states, who may prohibit the use 
of any particular invention, as noxious to the health, injuri- 
ous to the morals, or in any other respect prejudicial to the 
welfare of its citizens. When I declare that I cannot help 
entertaining the strongest doubts of the truth and soundness 
of this doctrine, I must be understood to speak with the ut- 
most diffidence in my own judgment, and with the highest 
respect for the authority of those by whom the doctrine has 
been advanced or adopted. It seems to me that Congress 
possesses exclusively the power to determine whether an 
invention for which a patent is sought be useful or perni- 
cious ; in other words, whether it be one for which a patent 
ought or ought not to be granted. The object of the con- 
stitutional power of Congress to secure an exclusive right 
to inventions, is the promotion of the ^'ttseful arts." An 
invention useless or pernicious, it is evident, would not be 
a proper object for its exercise. Should a patent for such 
an invention unadvisedly have issued, there can be no doubt 
that Congress might repeal the patent, and interdict the 
use of the noxious discovery. 

The grant of the power in question to Congress would, 
as it appears to me, be completely nugatory, by the admis- 
sion that the states, in the exercise of an absolute discre- 
tion, may prohibit the introduction or use of any particular 
invention, for which a patent has been regularly obtained. 
Were this construction of the Constitution to prevail, the 
states, it seems to me, would retain, substantially, the veiy 

* The late ThcAias Addis Emmet. 
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power they nominally have parted with. What is the Con- 
stitution 1 It is the instriiraent by which the states hare 
severally ceded to the Federal Government a certain por- 
tion of their own sovereignty, to be exercised for the com- 
mon good. The power of securing the exclusive right of 
inventors is thus given. But if the states not only possess 
a concurrent power of granting exclusive privileges within 
their respective limits, but may, in effect, repeal and annul, ad 
libitum^ any and all patents which Congress may have issued, 
what power, I may ask, in relation to this subject, have 
they parted with 1 What portion of their sovereignty, quoad 
hoc, have they ceded 1 The whole value of a patent consists, 
I apprehend, in the exclusive privilege of using the inven- 
tion, which it is meant to ascertain and secure. To strip 
the inventor of this, in order to confer upon him a barren 
metaphysical right, is not to reward, but to mock and insult 
him. It may be a good scholastic distinction, but it is very 
contradictory to common sense to say that a man's right 
of property is not invaded when his use and enjoyment of 
it are interdicted. Suppose a State Legislature, jealous of 
the overgrown and accumulating wealth of some unpopular 
landlord, should, on the common pretext of the public good, 
release his tenants, in perpeluumj from the payment of rents, 
would the lord of the manor of Clermont consider this no 
invasion of the right of property, because the fee-simple, 
technically speaking, would still remain vested in the ob- 
noxious proprietor ^ 

It is admitted by those who urge the doctrine against 
which I am contending, that the states cannot, in direct 
terms, divest or take away an exclusive right secured by 
patent. But to prohibit the exercise of such a right within 
the jurisdiction of a state, and during the whole period for 
which the patent has been granted, is, in effect, so far as 
the power of the state extends, to take away the right itseUl 
There may be a difference in the terms employed, but the 
injury to the patentee is in both cases precisely the same. 
Nor can I believe that the Federal Courts would listen to 
the verbal distinction by which such a usurpation of power 
is attempted to be justified. It is not my intention to deny 
that the states may, by their own laws, define and modify 
the rights of property within their respective jurisdictions, 
when such rights have their origin in the state or municipal 
law. I am free to allow, that not only the exercise of those 
rights may, by the same law, he controlled and regulated, 
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but even that the rights themselves may be annulled and 
destroyed. But it seems to have been forgotten that the 
right of a patentee is not derived from state authority, but 
has its foundation in the Constitution and laws of the Uni- 
ted States. As the state prohibition of its exercise, in 
whatever terms expressejj, under whatsoever pretext made, 
however coloured and disguised, would, in truth, be a vio- 
lation of the right itself, I am forced to the conclusion that 
such a legislative act would be wholly void, as repugnant 
to that law which is confessed by all to be supreme and par- 
amount. 

II. I consider the grant to Messrs. Livingston and Ful- 
ton as repugnant, also, to that cleuise of the Constitu|;ion of 
the United States which vests in Congress the power " to 
regulate commerce with foreign nations and among the 
several states ;" which power I regard also as necessarily 
exclusive. It has been so treated by every department 
of the government, and by all classes of citizens, in every 
quarter of the Union, ever since the adoption ofthe Federal 
Constitution. It was to effect this transfer of power that 
the Constitution owes its origin. This was the express mo- 
tive for assembling the Federal Convention. The exclusive 
grant of this power was essenti2dly requisite to give to our 
shipping its nationality and protection ; and the surrender 
of this power was, in this state, the most formidable obsta 
cle to the ratification of the new Constitution. It possessed 
the best harbour upon the Atlantic coast ; the fertility of its 
western territory was known ; the rapid increase of its pop- 
ulation wasi^nfidently anticipated ; the tide of immigration 
had begun to flow in upon it ; and the consequent accession 
of wealth and power promised from these sources afforded 
the most seductive objects to the ambition of its statesmen 
and politicians. These were the causes, indeed, which 
combined to delay and resist the adoption of the Constitu- 
tion in this state, until it became certain that, by the assent 
of " nine states,''^ it would go into imfnediate operation 
among them, while this state and the other recusant mem- 
bers of the old Confederacy would thus be deprived of the 
benefits both of the former compact, and ofthe government 
by which it was superseded. 

It remains only to consider in what manner Mr. Gibbons 
may best avail himself of the rights conferred by his pat- 
ents and coasting license under the Constitution and laws 
of the United States. My advice is, that he send his boat 
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into those waters between this state and New-Jersey 
which are claimed as lying within the territorial boundary, 
as well as the jurisdiction of the former, without confining 
her navigation to those waters which, though admitted to 
be within the limits of the latter, y^ over which New-York 
claims, nevertheless, exclusive jurisdiction. Nor need he 
be deterred by fear of having his boats seized under the act 
of 1811, authorizing Messrs. Livingston and Fulton imme> 
diately to seize and keep possession of his property before 
condemnation, and without trial ; thus giving them the ben- 
efit of an execution before the verdict of a jury or the judg- 
ment of a court, and without the intervention of the sheriff; 
for I hold this monstrous provision to be so clearly repug- 
nant to that fundamental law which man derives from his 
Creator, and which is paramount to all human authority, 
that no judge on earth will venture to execute it. 

W, A. DUKR. 
Albuiy, Jolx i^^> 181<^ 



G, p. 

AN ORDINANCE FOR THE GOVERNMENT OF THE TERRITO- 
RY OF THE UNITED STATES NORTHWEST OF THE RIVER 
OHIO. 

Be it ordained by the United States in Congress assembled, 
that the said territory, for the purposes of temporary gov- 
ernment, be one district ; subject, however, to be divided 
into two districts, as future circumstances may, in the opin- 
ion of Congress, make it expedient. 

Be it ordained by the authority aforesaid^ that the estates 
both of resident and non-resident proprietors-in the said ter- 
ritory dying intestate, shall descend to, and be distributed 
among their children, and the descendants of a deceased 
child, in equal parts ; the descendants of a deceased child or 
grandchild to take the share of their deceased parent in 
equal parts among them ; and where there shall be no chil- 
dren or descendants, then in equal parts to the next of kin, 
in equal degree ; and among collaterals, the children of a 
deceased brother or sister of the intestate shall have in equal 
parts among them their deceased parents' share ; and there 
shall in no case be a distinction between kindred of the 
whole and half blood ; saving in all cases to'the widow of the 
intostatc her third part of the real estate for life, and one 
third part of the personal estate ; and this law relative to 
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descents and dower shall remain in full force until altered 
by the Legislature of the district. And until the governor 
and judges shall adopt laws as hereinafter mentioned, es- 
tates in the said territory may be devised or bequeathed by 
wills in writing, signed and sealed by hiin or her in whom 
the estate may be (being of ftdl age), and attested by three 
witnesses ; and real estates may be conveyed by lease and 
release, or bargain and sale, signed, sealed, and delivered 
by the person, being of full age, in whom the estate may be, 
and attested by two witnesses, provided such wills be duly 
proved, and such conveyances he acknowledged, or the ex- 
ecution thereof duly proved, and be recorded within one 
fear after proper magistrates, courts, and registers shall be 
appointed for that purpose ; and personal property, may be 
Iransferred by deUvery; saving, however, to the French 
tnd Canadian inhabitants, and other settlers, of the Kaskas- 
lies. Saint Vincent's, and the neighbouring villages, who 
have, heretofore professed themselves citizens of Virginia, 
their laws and customs now in force among them, relative 
to the descent and conveyance of property. 

Be it ordained by the aiUhority aforetaid, that there shall 
be appointed from time to time, by Congress, a governor, 
whose commission shall continue in force for the term of 
three years, unless sooner revoked by Congress : he shall 
reside in the district, and have a freehold estate therein in 
one thousand acres of land, while in the exercise of his of- 
fice. 

There shall be appointed from time to time, by Congress, 
a secretary, whose commission shall continue in force for 
four years, unless sooner revoked ; he shall reside in the 
district, and have a freehold estate therein in five hundred 
acres of land, while in the exercise of his ofiice : it shall be 
his duty to keep and preserve the acts and laws passed by 
the Legislature, and the pubhc records of the district, and 
the proceedings of the governor in his executive department ; 
and transmit authentic copies of such acts and proceedings, 
every six months, to the secretary of Congress : there shall 
also be appointed a court, to consist of three judges, any two 
of whom to form a court, who shall have a common law ju- 
risdiction, and reside in the district, and have each therein 
a freehold efStaie in five hundred acres of land, while in the 
exercise of their offices ; and their commissions shall con- 
tinue in force during good behaviour. 

The governor and judges, or a majority of them, shall 
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adopl and publish in the district such laws of the originil 
•tatee, criminal and civil, as may be necessary and best 
suited to the circumstances of the district, and report them 
to Congress from time to time ; which laws shall he in force 
in the district until the organization of the General Assembly 
therein, unless disapproved of by Congress ; but afterward 
the Legislature shall have authority to alter them as the;^ 
shall think fit. 

The governor for the time being shall be commander- 
in-chief of the militia, appoint and commission all officers 
in the same below the rank of general officers ; all general 
officers shall be appointed and commissioned by Congress. 

Previous to the organization of the Geneial Assembly, the 
governor shall appoint such magistrates and other civil offi- 
cers, in each county or township, as he shall find necessary 
for the preservation of the peace and good order in the same : 
after the Oeneral Assembly shall be organized, the powers 
and duties of magistrates and other civil officers shall be 
regulated and defined by the said assembly ; but all magis- 
trates and other civil officers not herein otherwise directed 
shall, during the continuance of this temporary government, 
be appoint^ by the governor. 

For the prevention of crimes and injuries, the laws to be 
adopted or made shall have force in all parts of the district, 
and for the execution of process, criminal and civil, the gov- 
ernor shall make proper divisions thereof; and he shall 
proceed from time to time, as circumstances may require, 
to lay out the parts of the district in which the Indian titles 
shall have been extinguished into counties and townships, 
subject, however, to such alterations as may thereafter be 
made by the Legislature. 

So soon as there shall be five thousand free male inhabi- 
tants, of full age, in the district, upon giving proof thereof 
to the governor, they shall receive authority, with time and 
place, to elect representatives from their counties or town- 
ships to represent them in the General Assembly ; provided 
that for every five hundred free male inhabitants, there shall 
be one representative, and so on progressively with the 
number of free male inhabitants shall the right of represent- 
ation increase, until the number of representatives shall 
amount to twenty-five ; afler which the number and propor- 
tion of representatives shaU be regulated by the Legislature : 
provided that no person be eligible or qualified to act as a 
representative unless he shall have been a citizen of 09« of 
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the United states three years, and be a resident in the dis- 
trict or unltjss he shall have resided in the district three 
yegys ; Httd in either case, shall likewise hold in his own 
rfght, in fee-simple, two hundred acres of land within the 
saipc : provided, also, that a freehold in fifty acres of land 
in the district, having been a citizen of one of the states, 
and being resident in the district, or the like freehold, and 
two years residence in the district, shall be necessary to 
qualify a man as an elector of a representative. 

The representatives thus elected shall serve for the term 
of two years ; and in case of the death of a representative, 
or removal from office, the governor shall issue a writ to 
the county or township for which he was a member to 
elect another in his stead, to serve for the residue of the 
term. 

The General Assembly, or Legislature, shall consist of the 
governor, legislative council, and a house of representatives. 
The legislative council shall consist of five members, to 
continue in office five years, unless sooner removed by Con- 
gress, any three of wlujm to be a quorum ; and the mem- 
bers of the council shall be nominated and appointed in the 
following manner, to wit : As soon as representatives shall 
be elected, the governor shall appoint a time and place for 
them to meet together, and when met, they shall nominate 
ten pei^sons, residents in the district, and each possessed of 
a freehold in five hundred acres of land, and return their 
•names to Congress ; five of whom Congress shall appoint 
and commission to serve as aforesaid ; and whenever a va- 
cancy shall happen in the council, by death or removal from 
office, the House of Representatives shall nominate two per- 
sons, 'qualified as aforesaid for each vacancy, and return 
their names to Congress, one of whom Congress shall ap- 
point and commission for the residue of the term. And 
every five years, four months at least before the expiration 
of the time of service of the members of council, the said 
house shall nominate ten persons, qualified as aforesaid, and 
return their names to Congress ; five of whom Congress 
shall appoint and commission to serve as members of the 
council five vears, unless sooner removed. And the gov- 
ernor Legislative Council, and House of Representatives 
shall have authority to make laws, in all cases, for the good 
ffovernment of the district, not repugnant to the prmciples 
and articles in this ordinance established and declared. And 
all bills having passed by a majority in the house, and by a 
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majority in the council, shall be referred to the governor for 
his assent ^ but no bill or legislative act whatever shall be 
of any force without his assent. The governor shall have 

Sower to convene, prorogue, and dissolve the General Assem. 
ly, when in his opinion it shall be expedient. 

The governor, judges, legislative council, secretary, aiuj 
such other officers as Congress shall appoint in the district, 
shall take an oath or affirmation of fidelity, and of office ; 
the governor before the president of Congress, and all other 
officers before the governor. As soon as a legislature shall 
be formed in the district, the council and house, assembled 
in one room, shall have authority, by joint ballot, to elect a 
delegate to Congress, who shall have a seat in Congress, 
with a right of debating, but not of voting during this tem- 
porary government. 

And for extending the fundamental principles of civil and 
religious liberty, which form the basis whereon these repub- 
lics, their laws and constitutions, are erected ; to fix and 
establish those principles .as the basis of all laws, constitu- 
tions, and governments, which forever hereafter shall be 
formed in the said territory ; to provide also for the estab- 
lishment of states, and permanent government therein, and 
for their admission to a share in the Federal councils, 
on an equal footing with the original states, at as early pe- 
riods as may be consistent with the general interest : 

It is hereby orduined and declared, by the authority aforesaid, 
that the following articles shall be considered as articles 
of compact between the original states and the people and 
states in the said territory, and forever remain unalterable, 
unless by common consent, to wit : 

Article I. No person demeaning himself in a peaceable 
and orderly manner, shall ever be molested on account of 
his mode of worship or religious sentiments in the said ter- 
ritory. 

Art. II. The inhabitants of the said territory shall always 
be entitled to the benefits of the writ of habeas coi-pus, and 
'of a trial by jury ; of a proportionate representation of the 
people in the Legislature, and of judicial proceedings accord- 
ing to the course of the common law. All persons shall be 
bailable, unless for capital offences, where the proof shall 
be evident, or the presumption great. All fines shall be 
moderate, and no cruel or unusual punishments shall be 
inflicted. No man shall be deprived of his liberty or prop- 
city but by the judgment of his peers or the law of the 
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land ; and should the public exigencies make it necessary, 
for the common preservation, to take any person's property, 
or to demand his particular services, full compensation shall 
be made for the same. And in the just preservation of 
rights and property, it is understood and declared that no 
law ought ever to be made, or have force in the said terri- 
tory, that shall in any manner whatever interfere with, or 
affect private contracts or engagements, bona fide, and with- 
out fraud previously formed. 

ArL III. Religion, morality, and knowledge being neces- 
sary to good government and the happiness of mankind, 
schools and tlie means of education shall forever be en- 
couraged. The utmost good faith shall always be observed 
towards the Indians ; their lands and property shall never 
be taken from them without their consent; and in their 
property, rights, and liberty, they never shall be invaded or 
disturbed, unless in just and lawful wars authorized by 
Congress ; but laws founded in justice and humanity shaU 
from time to time be made, for preventing wrongs being 
done to them, and for preserving peace and friendship with 
them. 

Art. IV. The said territory, and the states which may be 
formed therein, shall forever remain a part of this confeder- 
acy of the United States of America, subject to the Articles 
of Confederation, and to such alterations therein as shall 
be constitutionally made, and to all the acts and ordinan- 
ces of the United States in Congress assembled conforma- 
ble thereto. The inhabitants and settlers in the said terri- 
tory shall be subject to pay a part of the Federal debts, con- 
tracted or to be contracted, and a jjroportional part of the 
expenses of government, to be apportioned on them by 
Congress, according to the same conmion rule and measure 
by which apportionments thereof shall be made on the other 
states ; and the taxes for paying their proportion shall be 
laid and levied by the authority and direction of the legisla- 
tures of the district or districts or new states, as in the 
original states, within the time agreed upon by the United 
States in Congress assembled. The legislatures of those 
districts or new states shall never interfere with the pri- 
mary disposal of the soil by the United States in Congress 
assembled, nor with any regulations Congress may find ne- 
cessary for securing the title in such soil to the bona fide 
purchasers. No tax shall be imposed on lands the property 
of the United States ; and in no case shall non-resident 

Digitized by VjOOQIC 



406 APPENDIX. 

proprietors be taxed higher than residents. The navigable 
waters leading into the Mississippi and St. Lawrence, and 
the carrying places between the same, shall be common 
highways, and forever free, as well to the inhabitants of the 
said territory as to the citizens of the United States, and 
those of any other states that may be admitted into the Con- 
federacy, witiiout any tax, impost, or duty therefor. 

Art. V. There shall be formed in the said territory not 
less than three, nor more than five states ; and the bounda- 
ries of the states, as soon as Virginia shall alter her act of 
cession, and consent to the same, shall become fixed and 
established as follows, to wit : The western state in the 
said territory shall be bounded by the Mississippi, the Ohio, 
and Wabash Rivers ; a direct line drawn from the Wabash 
and Post Vincent's due north to the territorial line between 
the United States and Canada ; and by the said territorial 
line to the Lake of the Woods and Mississippi. The middle 
state shall be bounded by the said direct line, the Wabash 
from Post Vincent's to the Ohio ; by the Ohio, by a direct 
line drawn due north from the mouth of the Great Miami 
to the said territorial line, and by the said territorial line. 
The eastern state shall be bounded by the last-mentioned 
district line, the Ohio, Pennsylvania, and the said territori- 
al line : Provided, however, and it is farther understood and 
declared, that the boundaries of these three states shall be 
subject so far to be altered, that if Congress shall hereailer 
find it expedient, they shall have authority to form one or 
two states in that part of the said territory which lies north 
of an east and west line drawn through the southerly bend 
or extreme of Lake Michigan. And whenever any of the 
said states shall have sixty thousand free inhabitants 
therein, such state shall be admitted, by its delegates, into 
the Congress of the United States, on an equal footing with 
the original states, in all respects whatever, and shall be at 
liberty to form a permanent constitution and state govern* 
ment : Provided the constitution and government so to be 
formed shall be republican, and in conformity to the princi- 
ples contained in these articles ; and so far as it can be 
consistent with the general interest of the confederacy, 
such admission shall be allowed at an earlier period, and 
when there may be a less number of free inhabitants in the 
state than sixty thousand. 

Art. VI. There shall be neither slavery nor involuatary 
servitude in the said territory, otherwise than in puoish- 
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ment of crimes, whereof the party shall have been duly con- 
victed : Provided, always, that any person escaping into the 
same, from whom labour or service is lawfully claimed in 
any one of the original states, such fugitive may be lawfully 
reclaimed, and conveyed to the person claiming his or her 
labour or service as aforesaid. 

Done by the United States, in Congress assembled, the 
thirteenth day of July, in the year of our Lord one thou- 
sand seven hundred and eighty-seven, and of their sover- 
eignty and independence the twelfth. 

WILLIAM GRAYSON, Chairman. 
Charlbs Thomson, Secretary. 
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Causes of impeachment . . ib. 

Persons liable thereto . . ib. 
Construction of Constitution in 

relation to them . . » ib. 

^^uorum of the court . >&. 

President of the court . ib. 

When chief-justice presides . ib. 

Power of presiding officer . ib. 
See Judicial Power, Senate, 

&c. 

Implied Powers. 
See Auxiliary Powers, Pow- 
ers or Government, &c. 

Imposts and Duties. 
How fu prohibited to states, 
reatOD and necessity of '' 300 



Judicial construction . . 301 
See Powers of Government, 
Taxation, and Taxes. 

Independence. 
Effect of its declaration . . 48 
As to persons born previously 231 
As tu citizenship . . , ib. 
As to British subjects . . 232 

Indian Tribes. 

Intercourse with, regulated . 215 

What relations acknowledged 216 

Those residing within limits of 
U. S., how considered . . 217 

How distinguished from "for- 
eign nations" . . . ib. 

Relations with European dis- 
coverers, how determined . 219 

Bow far same principle adopted 
byU. S ib. 

Practical results . . .220 

How considered in treaties and 
laws »fr. 

Their territory, how regarded ib. 

See Commerce, Judicial Power 
&c. 

Internal Improvements. 
Right of appropriating money 
for, claimed under what pow- 
er 222 

How far admitted . . .224 
See Commerce, Postoffices, 
and postroads, &c. 

Interpretation of Constitu- 
tion. 
Right of interpreting Constitu- 
tion, where vested . . 121 
Final interpreter provided . 333 
See Judicial Power, 
Supreme Court, 
Supreme Law. 

Judicial Power. 
General functions and objects . 44 
Nature of the power . . 110 
Efi!ect of its omission . . Ill 
How far auxiliary to executive ib. 
How far it partakes of legisla- 
tive power . . . . ib. 
Objects of this department . ib. 
Coextensive with legislative 

power ib. 

How recognised in Constitution ib. 
How vested . ^ . US 
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In what manner constltntea . 112 
Appointment of judges . . ib. 
Tenure of their offices . . 113 
Advantages of such tenure . »*.. 
Provision for tlieir support . 115 
Necessity of their independence ib. 
Responsible for misconduct . 116 
Objects of jurisdiction . . 117 
Necessity and advantages of it 119 
As to cases arising imder Con- 
stitution .... ib. 
As to cases arising under the 

laws of the U.S. . . . ib. 
As to treaties .... ib. 
As to interpreting Constitution 121 
Objects of separating judicial 

from other departments . 124 
Power over Constitutions and 
^ laws of the states . . ii. 

Power of final interpretation . ib. 
Distribution of jurisdiction . 125 
Supreme Court . . . 127 

Appellate jurisdiction . . ib. 
In what cases extended to de- 
cisions of state courts . . 133 
Power of U. S. Courts to issue 

process, &c. . . . -. 134 
Oi judges to relieve by Habeas 

Carpus 140 

Circuit Courts .... ib. 
Judicial Districts . . . ib. 
District Courts . . .143 

Territorial Courts . . .144 
iState Courts and magistrates . 147 
See Courts, Powers of Gov- 
ernment, &c. 

Jurisdiction. 
See Courts, Local Jurisdic- 
tion, Judicial Power, &c. 
Law. 

See Common I^w, Suprsmb 
Law, &c. 

Law of Nations. 
Power to punish offences 

against 191 

How far exclusive . . . 194 
Part of common law of states . ib. 
Offences against, what . . 195 
How punishable . . . ib. 
Policy of the law . . . ib. 
See Judicial Power. 

Laws impairingt Contracts. 
Prohibited to the states . . S78 
Policy of the restriction . . ib. 



To what contracts it extends sf^ 
Obligation of contracts . . ib. 
Judicial construction of . . SMO 
See Powers of Government. 

Lboislativb Power. 
General functions 
How oi^anized in colonies 
in the states 



44 
47 



How vested by Const, of U. S. 5d 

Constituent parts . . . GS 

Objects of its division . . it^ 

Evils of a single legislative body 6a 

Examples of . . . . i*. 
Farther reason for division in 

Government of the U.S. . 65 

Upon what principle effected . 66 
Objects to whicli the legislative 

power of the U. S. extends . ib. 
See Conchress, House of Rep- 
resentatives, Senate, 6lc. 

Letters or Marque. 
See Marque and Reprisal. 

LOASS. 

See BoRROwiNQ Monet. 

Local JtmisnicnoN. 
Power of exclusive legislation 258 
To what places it extends . 257 
Necessity of such power . . ib. 
In what mode executed . . 258 
See District of Columbia, &c. 

Manufactures. 
See Domestic Ii^dustry. 

Marque and Reprisal. 
Signification of . . .158 

By what authority granted . t^. 
Effect of the grant . . . i^ 
In what cases granted . . ib. 
Nature and necessity of power i*. 
Prohibited to states . . .271 
Upon what grounds . . . 272 

Militia. 
Power of regulating and calling 

forth 158 

Objects of the power . .159 
Extent, and cases for its exer- 
cise . . . . . t*. 
Effect of its exercise on militia 163 
Mode df their organization, &c. ib, 
^ whom "called forth" . «k 
WhotojudgeofexigeHciM . ib 
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Obligfttioii of the states . . 164 
Duty of state officers . . ib. 
When concurrent power of 

states over militia ceases . 165 
When militia become J^Tational ib, 

MlNISTKRS (PdBLIC). 

See Ambassadors. 

Monet. 
Power of coining . . . 226 
Regulating value of coins . ib. 
How rendered exclusive . .227 
Its necessity and advantage . ib. 
Objects of rendering power ex- 
clusive ib. 

Why prohibited to the states . 272 
£1^ Borrowing Money, Coins 
AND Coining, &c. 

Naturalization. 
Power to establish uniform sys- 
tem 229 

Necessarily exclusive . . ib. 
Who may be naturalized . 233 
Mode of proceeding . . . 234 
Effect of naturalization . . ib. 
See Aliens, Citizens, &c. 

Natural Rights. 

In what they consist . . 50 

Privileges subordinate thereto 51 

How secured in colonies . . ib. 

in the states . ib. 

Additional securities . . 52 
How recognised and secured by 

Constitution of U.S. . . 53 

Navigation. 
See CoMMtRCE. 

Navy. 
8^ Army and Navy. 
Nobility. 
9ee Titles or Nobility. 
Oath to support Constitution. 
3y whom to be taken . . 315 
Intention and effect . • . . 316 
States cannot discharge from . 317 
See Powers op Government, 
States, &lc. 

Obligation op Contracts. 
Sec Laws impairing Contracts. 

Passports. 
See Law of Nations, Powers 
OP Government, Sec. 



Patents. 

See Science. 

Piracy. 

Power to define and punish . 190 

Exclusive in its nature . . 191 

Definition of piracy . . . ib. 

Mode of defining it . , . ib. 

Who are deemed pirates by 

law of nations . . . 192 

Jurisdiction exercised over 

them ib. 

How punished . . . . ib. 

Where they may be tried . ib. 

Acts declared piracy by Con- 
gress ib. 

Jurisdiction In such cases . ib. 

Particular acts declared piracy 193 

How punished .... ib. 

POSTOPFICES AND PoBTROADS. 

Power to establish them . . 220 
How far exclusive . . . 221 
What power claimed as inci- 
dent ib. 

How far admitted . . .226 
See Internal iMPRovEUENiv. 
Powers op Government. 
How distinguished . . . 44 
How to be organized . . 45 
Consequences of uniting them »6. 
How distributed in the colonies 47 
How organized in the states . 48 
How vested by Constitution of 

U.S 50 

Extent of their separation . ib. 
Object of their partial union . ib. 
End thus effected in Govern- 
ment of U. S. . . .53 
Legislative power . . .59 
Executive power . . .81 
Judicial power . . . no 
Nature of powers vested in Gov- 
ernment of U. S. . . . 150 
Reduced to different classes . ib. 
Powers relative to security from 

foreign danger . . . ib. 
Relative to war . . .151 

taxation . . .166 

borrowing money . 179 

foreign intercourse ib. 

treaties . , . ib. 

ambassadors, &c. . ib. 

piracy . . .190 

felonies at sea . 193 

offences against law 

of nations .... 195 
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Relative to foreign commerce . 1% 

■ slave-trade . 908 
intercourse between 

ttie states . . . .210 

' commerce among 
the states . . . -311 

with the Indians 215 

postoffices and post- 
roads . . . . .220 

coining money, &c. 236 

weights and meas- 
ures 227 

punishment of coon- 

terfeiUng .... ib. 

state records . . ib. 

naturalization . . 228 

bankruptcy . . 235 

miscellaneous ob- 
jects 241 

■ science and useful 

arts ib. 

local jurisdiction . 256 

. . punishment of trea- 
son ..... 259 

admission of new 

states 262 

territory and prop- 
erty 263 

guarantees to the 

btates 264 

■■ amendment of Con* 

stitution .... 267 
Implied and reserved powers . 270 
Restrictions on the states . S71 

absolute against . ib. 

treaties, Ax. . . ib. 

letters of marque 
and reprisal .... ib. 

coining money . 272 

bills of credit . 273 

. — ten#r laws . . 274 

— — billr of attainder .277 

Ex post facto laws ib. 

laws impairing con- 
tracts *• 

dualified .restrictions . . 300 
up(m duties on im- 
ports, &c •*. 

relative to troops and 

ships of war .... 303 
compact and agree- 
ments ib. 

engat^g in war . 304 

Auxiliary powers . . • 305 

■ — laws " necessary and 
proper** for executing pow- 
ers ib. 



Auxiliary oath to support Con- 
stitution of € S. . . 315 

— ^— declaration of su- 
preme law .... 319 

right of final interpre- 
tation 326 

its ratification by the 



people 

Prksidknt of Unitbd Statu. 
(Qualifications for election . M 
Mode of election . . . *fr 
For what term elected . . 91 
Provision for his suppwt . . «». 
When to be declared elected by 

electors 92 

How appointed when no chcrfce 

by electors .... 93 
Commander-in-chief . . 101 
Reprieves and pard<ms . . ib. 
Power as to treaties . . . 103 
Nominates to what oflices . 104 
Power of filling vacancies . 105 

as to removal from ofilce ib. 

as to convening and ad- 
journing Congress . . ib. 
Duty with respect to ambassa- 
dors, &c ib. 

General duties . . . . ib. 
Powers and duties . . . 108 
Negative upon laws, &c. . ib. 
Evidence of his refusal to ac- 
cept, or 0^ his resignation . 108 
How vacancies in office sup- 
plied ib. 

Liability to impeachment . 109 
See EiBcuTivK Power. 

RATinCATION or CONSTITDTIOH, 

Provision for ratifying Consti- 
tution 387 

Its nature and eflbcts . 3S9 

Mode of ratification adopted . ib. 

How ratified by people . . 330 

Assent of stat^ how implied . ib. 

Consequences of such ratifica- 
tion ib. 

See Skcessi&n. 

Rbprbskntatiok. 

On what principle founded in 

government .... 44 

How to be applied . . . 49 

In reference to powers of gov- 
ernment . . . . t*. 

As to parties delegating them . t». 

Practical exception . . - 46 
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How fiir principle prevailed In 
_ colonial governments . . 47 

How extended in state consti- 
tutions 48 

How applied in Constitution of 
TJ.S 53 

Representativks. 
See House of Repeesenta- 
■nvEs. 

Restrictions on States. 
See Powers op Gtovermment, 

' States, Sec. 

\ Revenue. 

, See Taxation, &c. 

Rights. 
See Natural Rights. 

Safe Conbucts. 
See Law of Nations, Powers 
OF Government, &c. 

Senate. 

How constituted . . .73 

On what principle of represent- 
ation ib. 

Number of senators . . . ib. 

In what manner they vote . ib. 

By whom chosen . ^ . ib. 

Manner of their election . . 73 

For what term elected . . ib. 

dualifications of senatcnrs . 74 

Powers exclusive of House of 
Representatives . . .76 

Why consent of Senate required 
to treaties .... 78 

Why associated with President 
in appointing power . . 79 

When to choose Vice president 
ofU.S 93 

See Congress, Legislative 
Power, Sec. 

Science. 
Power to promote its progress . 241 
Foundation, origin, and policy . ib. 
Mode in which executed . . 244 
Objects of the power . . ib. 
By what construction effected 245, 
Former state laws . . . ib. 
Nature and extent of power 

vested in Congress . . 249 
Distinction between property of 

authors and that of inventors 253 
Privileges secured to both tft. 



Face 
Extent and limitation of state 

power in regard to them . 254 
See Powers of Government. 

Secession. 
Whether states may secede 

from the Union . . .329 
Consequences of secession .330 
See Powers of Government, 

States, fcc. 

Slave-trade. 
Power of prohibithig . . 208 
How executed Tiy Congress . 209 
See Powers of Government. 

State Courts aj»d Magistrates, 
See Judicial Power. 

State Governments. 
Power over militia . . . 165 
Jurisdiction of offences against 

laws of nations . . . 193 
Powers reserved to them . . 204 
Subordinate to Union . . 205 
Restricted as to imposts, &c. . 206 
commerce . 207 



Concurrent power of legislation 
in certain cases with Con- 
gress ib. 

Restrictions as to preventing 
sale of imported articles . ib. 

Restrictions as to protecting 
duties ib. 

Regulation of internal com- 
merce 211 

Effect of their collision with 
powers of Union . . . 213 

Power in cases of bankruptcy 
and insolvency . . . 235 

to promote science, Ate. 241 

of punisliing treason . 259 

Guarantee of Republican Gov- 
ernment .... 264 

Power as to amendment of Con- 
stitution of U. S. . . . 267 

Restrictions on their powers . 271 

Restricted as to war . . 300 

Cannot discharge individuals 
from their allegiance to the 
U. S. . . . . 317 

Assent of State Governments to 
Constitution of U.S. . .323 

States cannot annul or abrogate 
the Federal powers . . 326 

See Constitutions (State), 
Powers of Government, 
States, Ice. 
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BtatM Records. 
Power of Congress in relation 

to tliem ^ 

Their eflfect in other states . 229 
Efiect of judgments of Stote 
Courts as evidence in other 
states **• 



States. 

Powers reserved to them . 

Their jurisdiction, how far su- 
perseded in maritime cases . 

Preservation of harmony among 

Commerce among them regu- 
lated . • ^' • • 

Internal concerns, how far af- 
fected by Constitution of U. S. 

Internal conmierce of 

Proof and eflfect of their records 

Their powers, how affected by 
collision with those of Con- 



204 



Citizens of the several states . 
Treason against a state . 
Admission of new states . 
Guarantees to the states . 
Reserved rights 
Restrictions on their power . 
Bound by whose construction 

of the Constitution of U. S. . 
No discretion as to organizhig 

Government of the U . S. . 326 
Cannot secede from Union . 329 
See Constitutions (State), 

Powers op Government, 

State Governments. 

Supreme Court. 

Judges recognised in Constitu- 
tion, &c 112 

Tenure of their oflices . . 113 
' Court created by Constitution . 127 

organized by law . . »*• 

Number of judges . . . ib- 
Number to form quorum . . t6. 
Terms of the court . . .128 
Jurisdiction, original . . ib. 

appellate . . ib. 

— exclusive . . ib. 

In cases agsdnst ambassadors, 
&c. . . . . • 129 

where a state is a party ib. 

In suits by a state . . . ib. 
Co?>current jurisdiction . i6. 

In suits by ambassadors . . ib. 
Where a state is a party . . ib. 



Whether original jarkidietion is 
in all cases exclusive . . 133 

Jurisdiction as to Indians . tft. 

Mode of exercising appellate 
jurisdiction . • . • **• 

Writs of error and appeals . ib. 

In what cases allowed . . ib. 

From judgments of what courts 136 

Restrictions on the right . . ib. 

Proceedings in case of reversal t*. 

Regulations respecting writs of 
errors and appeals . . ib. 

Judicial construction in regard 
to them 137 

Exceptions from appellate juris- 
diction ib. 

Appeals from state courts . t*. 

Superintending power over in- 
ferior courts . . . .139 

See Judicial Power. 

Supreme Law. 

Declared by Coastitotion . . 390 

Eflfect of conflict between Fed- 
eral and state powers . . 32S 

Duty of courts in such cases . 324 

States bound by interpretation 
of Constitution by Supreme 
Court of the U. S. . . .385 

Taxation and Taxes. 
Power of levying taxes . . IM 
Its objects and purposes . . 167 
Its necessity and extent . . ib. 
Where vested, and in what 

terms ib- 

How qualified in its exercise . 168 
Subjects <^ taxation . . .a. 
In what sense term "Taxes" 

used IW 

Diflferent kinds of taxes . . *. 
Importance of distinguishing 

them »*• 

Judicial construction of power 171 
Restrictions on states respect- 
ing it 300 

Judicial construction thereof . 301 
See Leoislattve Power, Pow- 
ers OP Government, &c. 
Tender Laws. 
How far prohibited to states . 371 
What allowed as legal tender 

in payment of debts . . 2?» 
See Powers op Government. 

Territorial Courts. 
Where establi«hed . .144 
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Tenure of judges . . .145 

Courts there, how oi^anized . ib. 

Jurisdiction vested in the sever- 
al courts .... ib. 

Special jurisdiction of certain 
territorial courts . . . ib. 

Territorial Regulations. 

Power of disposing of and reg- 
ulating territory and other 
property of the Union . . 262 

Condition annexed to it . .263 

Construction of power . . ib. 

See Powers of Government. 

Titles of Nobility. 
Power of granting, prohibited 
to the states . . . .271 

Treason. 

Power to declare its punish- 
ment 259 

Treason against U. S. defined , 260 

Evidence requisite to convict . 261 

Judicial constructions . . ib. 

Treason against a state . . ib. 

Effect of a confession . . ib. 

Punishment of treason against 
U. S 262 



Treaties. 



180 



Nature of power to make 

To what extent declared su- 
preme law . . . . 183 

How and where the power is. 
vested t*. 

How treaties are to be con- 
strued 188 

How defined by law of nations ib. 

How r^arded by courts of U. S^ ib. 

Their efiect and operation . ib. 

Power of Congress over them . 189 

Obligation of treaties . . ib. 

Extent of the power . ib. 



Interpretation of treaties . .1^ 
Consequences of their violation 190 
Effect of partial violations . ib. 
How such effect prevented . ib. 
Power of annulling treaties . ib. 
Effect of its exercise . . ib. 

States restricted in regard to 

them 271 

See Powers of Government, 

President of U. S., Senate, 

&c. 

Vice-president of U. S. 

His powers in cases of impeach- 
ment 78 

How chosen, and qualifications 90 

For what tenn elected . . 91 

How appointed in case of no 
choice by electors ... 94 

His duties as President of Senate ib. 

When to act as President of 
U.S 95 

Evidence of his refusal to ac- 
cept ib. 

How long he continues to act 
as President of U. S. . . ib. 

War. 
Whence right of declaring it 

derived 151 

Causes of war .... ib. 
Forms of declaring it . . ib. 
Power of declaring it, where 

vested ib. 

In what mode declared . . ib. 
Effect of declaration . . 152 
" Levying war"— what . . 260 

Weights and Measures. 
Power to fix standards . 226 

How far exclusive . . . ^ 

Writs of Error. 
See Supreme Court. 
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